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HE . and Lebe volumes have been res = 


ceived in a manner which induces me to 
hope that the Work when concluded; will not be 
found unanſwerable to the offs. That baſis (the 
Law ¶ Evidence as originally left by G1LBERT); 
is indeed moſt ample in defign;” and is ſolid as it 
is ample: though the ſuperſtruQure was left very 
unfiniſhed, maiy of its parts apparently broken 
and deranged; many of its valuable-materials pro- 
bably loſt, as is the fate of human performances 
when Death intervenes between the Plan and the 
Completion. | Theſe diſad vantages, almoſt inſe- 
parable from poſthumous Publications, it has 
been, and will continue to be, my endeayour to 
ine. | 


To this third volume one only will require to 
be added: containing what reinains to fill the 
Out-line ſketched in the Analyſis; with an Appen- 
dix and copious Ix DEX. This I do not expect to 
have it in my power to publiſh earlier than the 
Summer Aſſiues: but by that time I hope I ſhall 
have concluded my engagements, with the Profeſ- 
fion and Proprietors : later than-I wiſhed and in- 
tended; but not later than other cares and engage- 


ments with the difficulty and extent of the Under- 
Haking, may, perhaps, very reaſonably excuſe. 


Lundin, March 10th, 1702. C. L. 
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Page 1 Ref. after St. Giles“ 
— 1163. after Fact“; f 
— 1215. |. 15. after not.. 
wm——, 7, fc Evidence; 


% 


| PAGE 914. Ref. Morg. II. 333.“ 


— — 3. N. Col. 2. I. 1. ve poſtli- 
minium” , . \ 

— 1019. I. 14. for ** Mortgagor” read 
46 Mort gage. 

— 1025. Ref. Dunsford and” 

— 1054. read where a Settlement 
has been acquired out of ”? 

—— 1100. I. 18. ** ſummon”? 

— 1121. Ref, R. v. Gage.“ 


— 1164. 1. 19. on an Action add Ref. 


« Edie & al. v. Z. J. II Morg. 
113. H Burr. . e * 
— 1195. I. 22. parties 
— Me | I. 21. after * 
Goods” add yet the Jury for 
the Plaintiff.” | 


— 1201. I. 3. Court” 


5 | — 1212. 1. 5. ** poſitivel 


— 1215.1. 9. except 


2 K. 


iN | 2 Diviſſon. : 


B K w. 


Of Kem ENCE n particular SysTEMs of rou- 
\ TIVE INSTITUTION. 

* Mp 

C H A P T E R 1. 


d There are certain Claſſes. of — in 
% LAW of ENGLAND, Which, however differing in 3 
« their object, agree in this, that they operate- as 4 
Commands and Prohibitions affecting particular, 
Branches of the Community, and that their force 

«conſiſts in poſitive Inſtitution : for which Reaſon we 

« have termed them Causks ex Jvssu PUBLICO 3 a8 

« they ſtand detached from the e Potacy > 

ht Society. | 


V ANAL. 
the C Ill. 


TITLE II. 


« Of theſe the capital are ſubjoined, and. will be 
* eee in diſtin& Chapters. 


I. Bax Rvrrer, . 
II. PARocHAL SETTLEMENTS, 
III. MitrTaxy Service, 
IV. CranDEsTINE MARRIAGES, 
V. Recusancy, is 
VI. NonconrormiTyY, 
VII. Gau Laws, 
VIII. Laws coxcerxninG THE 5 Revexos: 


Mmm 2 CHAP- 


90⁰ 


20. 
E. 14 G III. 
and Langdan et 
al. v. Walker, 
Lid. citat. 
M. 11 6. III. 
cor. Mansfield. 


Maſters gui tam. 
v. Drayton. 


II. T. K. 496. 


1. Of Bankruprcy,—Heow far 4 Bankrupt may be 


admitted as Evidence. 


c HAPT ER II. 
Of BAxxRU Tv. 


« A BANKRUPT i a Trader who ſecretes bimſelf from 


ce his Creditors to delay payment, or does an Ad to de- 


ftrive them of an equal Diſtribution 7 bis Effects. 


Tir . 
What is Eviven cx in Queſtions of Bankruptey 


A Man cannot be an Evidence to prove an Act of 


« Bankruptcy committed by himſelf : but agreeably 
„to the general Rule, if the Defendant calls him, he 


may be croſs-examined by the Phintiff to that Fact. 
ce But his Confeſſion or Declaration to a third Perſon 


(not intereſted in the Proof) is Evidence: as if he 


tell a ſervant that he went out of the way to avoid 
< being arreſted. 


„And he may give Evidence to the time of the Act 
4 of Bankruptcy. 


„Though by the words of the Statute the Wife of 


© the Bankrupt is examinable for Diſcovery of the 


« Goods, ſhe is not to be examined concerning the Act 
« of Bankruptcy.” 


« A Bankrupt may be an Evidence to diminiſh his 
« Fund, though he has not obtained his Certificate: 
« becauſe in ſo doing he ſpeaks moſt manifeſtly againſt 
„ himſelf : but he is not a good Fitneſs for the pur- 
« poſe of enlarging the Fund, unleſs he gives a Re- 
« Joſe, and has got his Certificate, 


And in Action againſt the he'd not evidence, on offer of a 
Aſſignee on the ſtatute of Uſury 4 bee and particular releaſe, 


for taking an «/urious loan of he not having obtained his certi- 
5 an the Bankrapt was ficate. | 


An 


How far @ Bankrupt wh be admitted as Evidence. 


An Entry in the Books of a Bankrupt, before 
«* the Act of Bankruptcy committed, is Evidence of 
A Debt from him to the petitioning Creditor. 

% An Anſwer of a Bankrupt, on his examination 
« concerning the ſtate and diſpoſal of his property, 


© whether affirmative or negative, qualified by belief 


« or recollection, muſt be taken to be ſufficient, if cir- 21 

<4 cumſtances do not diſtinctly aſcertain that he could at 

8 J time have given a better Anſwer, | 
gut a mere general Anſwer is not ſatisfactory, to 


C «ab extent which it may be preſumed is within the 
© knowledge even of a careleſs Trader: and for To, 


« a Bankrupt is liable to Commitment. 

« A Witneſs proves the Bankrupr's beg are 
<« of the petitioning creditor's debt, which the witneſs 
« ſwears was by Bond : this does not diſpenſe with the 
«neceſſity of calling the ſubſcribing witneſs, who might 
<« be croſs examined to the time of cue _ bond. 


ES TI TIE III. | 
| Of Evidence of Trading. | 
it will not be expected that all the ſpecies of Trade 


** ſhould be enumerated which fall withia the Deſcrip- VER 


« tion of the Bankrupt Laws: but it will be mote 
« ſuitable to the Deſign of this Work to notice ſome 
ce particular inſtances that have been reſolved to be 


„Within the Purview of tht Laws, or to be exempt 


« from their operation. 
« If a Perſon be proved to have endeavoured to 
ee gain a living by buying and ſelling, he ſhall not 


«'ex:mpt himſelf from the Laws of Bankruptcy on 


< account of ſuch Trade being merely by ſmuggling : 


«* for this would be to ſay, becauſe I have violated the 


„Law, put me in a better ſituation than if I had 


got, by exempring this prohibited Trade from the 
conſequences by Law annexed to the perſon and 
„property of the fair and authorized Trader. 


Mm m 3 


Miller's caſe, 
2 Bl. R. 881. 


R. v. Perrot. 
II. Zurr. Mansf, 2 
1122. ; 


C. B. L. R. 
212, 3. 

Abbot v. 
Plumbe, 
Dougl. 205» 
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Evipencs of; TRADING.—Parmer buying and felling 
Horſes r for the Uſe of the Farm. 


„On the ſame Principle a Clergyman, though pro- 
« bibited from trading, is liable to be a Bankrupt on 
« Evidence of his baving actually traded. 


ce Where a perſon purchaſes a Commodity for the 
be. purpoſe of adding to its value by an alteration . 


; « which he ſhall make in it, with a view to profit in 


< the ſale, this traffic brings him within the Bankrupt 
„Laws: ſuch accordingly is the ſituation of — 
5 maker, a Tanner, or a Butcher. 

„And thus even a Farmer may be alen if 
0 not confining himſelf to the advantage to be made 


„ by improving the produce of his Farm ( whether it 


2 manufattured by him or 5 be add to it by pur- 
« chaſe, with intent to make a profit beyond what 


«would ariſc from the mere uſe and improvement of 


e ſuch produce: as if he buy potatoes, in addition to 
*« what he grows, with a view to gain by the ſale : 
* or if he buy apples to add to his « own ſtock, and 


«ſell the Cyder. 


And in another Caſe the Evidence was, that 
« Davis, the ſuppoſed Bankrupt, was an occupier of 
« a conſiderable Farm at Whitchurch; and that he 


kept two, and occaſionally three, teams of horſes for 
farming buſineſs. That previous to his taking this 


„Farm, he had lived with an Uncle: during which 


time he attended ſeveral fairs, and occaſionally 


e bought and ſold horſes; that after he took this 


Farm there were ſeveral inſtances of his attending 


« fairs, and of every now and then buying an horſe 
* not calculated for farming buſineſs, and which he 


* conſtantly fold again. That during the courſe of 
„two years, he had bought and ſold five or fix 


« horſes 


DIY 


Matter of Evidence to be left to the Jury. 


“ horſes in this manner; two of which had been 
e ſold, directly after he bought them, for a Guinea 
profit, and another was fold again within three 
days. On the part of the Defendant, no Evidence 


being offered to contradict this, the Judge left it to 


the Fury on the Evidence of the Plaintiff, and I they 
found for the Plaintiff, 


«On a Motion for a new Trial it was ſaid by 4+ 
« burſt, Juſtice, that on the part of the Defendant 


„ it had been admitted, that {| whether here was a 


« buying and felling for profit, in this inſtance, as 
« diftiot from the concerns of the Farm, l was 
« Matter of Evidence proper for the conſideration cf 
te the Jury. That if ic were proper to be left to 
&« them, and there was no Evidence to contradict it. 


* they were bound to find as they did. That the 


„general Principle is right, that a Farmer, as ſuch, 


is not an object of the Bankrupt Laws: and if a 
Farmer, in the cou: ſe of his buſineſs, buys a horſe, 


e and after uſing him for ſome time, ſells him again, 
« that will not ſubje& him to che Bankrupt Latrs, 


« Buller, J. That it appeared 'on the Evidence, 
« there were many inſtances of the Bankrup?'s buying 
© horſes which he could not uſe in the farming buſi- 


* neſs, and others which he bought for the expreſs 


« purpoſe of ſelling again. That whether there were 


* 


The explanatory Words betauten this Mark || cre Gdded. C. . 
3s + 


| 2 M mm 4 © more 
4 


_ 
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v. infra, Note. 


Perker v. Wells. 
1 Fs R. 34+ 
NM. 26 G. 111. 


The buying and ſelling with a view to adiſtinft Profit not 
ſubſidiary 10 tbe Farm then within the Statute, 


more or fewer inflanees was proper to be left to the 
«* conſideration of the Jury, 


That it is like the Caſe of a Vintner: who, if he ac- 
<« cidentally ſells only a few dozen of liquor to particular 
i friends, cannot be made a Bankrupt : but if he is de- 
« firous to ſell to every perſon who applies, that will 
&« ſubje& him to the Bankrupt Laus. But that in all theſe 
« Caſes the Queſtion is, Whether the perſqn buys and 
« ſells with à view to make @ profit by it: and that is 
« proper to be left to the Conſideration of the Jury. 
That here they had found Davis a Trader. 


*The Rule was accordingly diſcharged. 


% Again, in an Action of Treſpaſs for ſeizing and 
e taking the Plaintiff's Goods, the Defendant juſti- 
<« fied as M. ſinger of the Commiſſioners of Bankrupts, 
« under a certain Commiſſion awarded againſt the 
« Plaintiff, and that by virtue of the Laws concern- 
„ ing Bankrupts he tonk the ſaid Goods. 


« A ſpecial Verdis was found: that the Plaintiff was 
„ Occupier of a certain Farm, containing, among 
« other Things, too Acres of Land in the Pariſh of 
« Croydon, in Surrey, under the Archbiſhop of Can- 
« terbury, at the yearly Rent of 22 J. 65. 8 d. 


“That his Father, for more than twenty years 


« before the year 1752, and long afterwards, held 


this 


Pa 


PaxxE£R's Caſe. — Joint Occupier ef 4 Farm with bis 


Father rents ſeparately a Brick Earth, purchaſes Sand 
and Fuel, and ſells the Bricks. 


« this Farm. That the Farm deſcended to the Son, 
« who renewed. That one J. B. for twenty years and 
« more had rented of J. P. his Father, a certain Brick 
« Ground, parcel of the ſaid Farm, and made and 
&« ſold Bricks there, That V. B. dying in 1768, the 
« Plaintiff, on his death, took the Brick Ground 
into his own poſſeſſion, and then bought the neceſſary 
« materials, and continued to make Bricks and Tiles 


« of the Earth and Clay ariſing from part of the land 


« ſo uſed as a Brick Ground at the time of the demiſe, 


“and bought ſand and fuel, which were neceſſary ingre- 
te dients for converting the Earth and Clay into Bricks 


te and Tiles. And that during the time the within- 
e named F. Parker ſo made and fold Bricks and Tiles, 
© he was ereCting buildings and making repairs unto 
te the ſaid Farm, in which 4 part of the Bricks and 
« Tiles ſo made were expended, That the ſaid Plain- 
ce tiff continued to ſell the Bricks and Tiles ſo made 
« by him untill the time of his abſconding, on the 
« 17th of January, 1783; whereupon a Commiſſion 
« jſſued againſt him, and he was declared a Bankrupt. 
« That the Commiſſicners ſeized all his Effects: that 
« Aſſignees were choſen: and that the Defendant was 
« the Meſſenger under the Commiſſion, and by Order of 
ce the Afjignees ſeized the Goods in the Declaration men- 
« tioned, being the property of the Plaintiff. 


« If Parker be not within the Statutes of Bank- 


« tupicy, they find the Deſendant guilty of the Ti reſe. 


40 pf 


* 


C. B. L. 


1 7 8. III. 
Sanderſon v. 
Rolls. 

B. N. p. 39» 
V. Obſerv. and 


| Oljef. G. B. L. 


25—8. 


Coux r of Common PrzAs of opinion be is not within 
the Statute, 


<« 9a/s charged; but if otkerwiſe, a Verdict for the 
“ Defendant: and thereon they pray the Direction of 
« the Court. 


„The Cour T of CoMMon PLEAS were of opi- 


nion that the Piaintiff was not ſubject to the Bank- 


« rupt Laws: and therefore gave Judgement for the 
« Plaintiff, and relied much on the general Deſcrip- 


* tion given by the Statutes of ſuch as ſhould come 


« within their effect: perſons ſeeking their living by 
, >uying and ſelling : that ſuch only, agreeable to the 


« ſpirit of thoſe Laws, as noticed by Lord CaupEx, 


< were ſo circumſtanced as that the peculiar Policy of 
„ the Bankrupt Statutes applied to them, either in 
0 reſpe& of benefit or diſadvantage : their Credit re- 
« quiring to be extended on an inviſible and uncer- 


* tain capital, and conſequently interwoven with the 


„conduct and ſucceſs of other perſons : from which 
* conſideration both the relief, on the terms of equally 
« diftributing his property, and on the other hand 
<« the liability to an execution, in the firſt inſtance, are 
« derived. That on theſe Reaſons a Labourer, a mere 
% Artificer, a Victualler, | could not be Bankrupt : 
e unleſs trading ovt of the limits of theſe employ- 
% ments. ; 


That the Queſtion in this Caſe was, Whz!her a 


& Brickmaker on his own Land were a Trader: which 


might be beſt ſolved by enquiring, Vat does be 


& buy ? 


bin 


the 


be 
2? 


Becauſe an Improvement of 4 real Chatte; and the 
Materials purchaſed inconſiderable. 


* buy? SanD and Furl is the Auſiuer on the finding.” 


That it is not quite accurate to ſay, Fuel is an in- 
« gredient; it being rather the inſtrument of the Ma- 
“ nufacture. That it might appear a whimſical refine- 
*« ment to ſay, that if the Land had produced ſand 


and fuel, the owner ſhould not be ſubject to the 


« Bankrupt Laws; but if he went occaſionally to 
te purcbaſe theſe Articles of a Neighbour, that this 
e ſhould be a ſufficient buying and ſelling to bring 
* him vithin thoſe Laws. ; 


That the true diſtinction between thoſe inſtances 
« where perſons have been conſidered as Traders within 
« the intention of the Statutes and thoſe where they 
& have been held not to be within them is, that when 
« the buſineſs is only carried on as a mode of enjoy- 
« ing the profits of an Eſtate, there a Man is not within 
ce the deſcription of a Trader ſo as to be comprized 
« under the Statutes of Bankruptcy : for then, though 
© he may mix ſmall ingredients with the produce to 
« render it marketable, til] he lives on his own; he 
« ayails himſelf of that property which comes to him 
either by deſcent or purchaſe; his poſſeſſions are 
« open, and viſible to all the World; the extent of 
« his credit may be meaſured, and the courſe of his 


* buſineſs does not materially complicate or connect 


« him with other perſons: but, ſubſtantially, on his 
« own ſtock, by his own induſtry he raiſes himſelf a 
profit out of the Land; not as purchaſer of Brick 
« Earth, pts as ſuch, but as a purchaſer of 
the 
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Mans: 
vu. 


Ex Ron in B. R.—Poiurs in the Casz and OBzenv a- 


 T10Ns preliminary. 


< the uſe and occupation of the Land, from which this 
« and various other advantages may be derived: and 
& under his Leaſe he has a fixed, dererminaite en 

in reſpect of the Eſtate he holds. | 


| « Afterwards, before the Cover of Kix c's BEN CH 
« in Ex kon, the Caſe having been argued, and the 
Court having taken time to conſider, the Lord 
oY Chief Teftice i delivered their opinion. 


After ſtating the Facts, he ſaid he ſhould make 


two Queſtions : : 


« x. Whether on this Verdict I. aa > was to be 


e conſidered as a T rader within the RET 


* . If V. 3. were a Trader, Who: 2 on this 


Verdict, the Caſe of the P laintiff can be diſtin- 
* guiſhed, ſo as to — him no Trade. 


“ That as to the firſt, Briekmabkigg, f Yor Sale, ab- 
« ſtratedly conſidered, is in fact carrying on a Trade, 
« and ſeeking to live by the Profits: many things 
te being neceſſary to be bought, which can only be 
<« paid for by the Sale of the Bricks. That the Credit 
« conſequently is given to no viſible Fund; but 


« merely on the ſpeculation of the Profits to ariſe 
e from ſuch ſale. | 


“That whether, in a particular Caſe, Brickmaking 
* ſhall conſtitute a Trader within the Bankrupt Laws 


„ ſeems 


That where the Produce is the Baſis only of a Manu- 909 


F facture the Party ought to be confidered as a Trader, 


« ſeems, on the Authorities and Reaſon of the Thing, 
to turn upon this Diſtinction: If a Man exerciſe a 


a «© Manufafture from the Produce of his own Land, as ; 
8 « g neceſſary or uſual Mode of enjoying thut Produce, and 
| bringing it advantageouſly to market, he ſhall not Nt 
. « be conſidered as a Trader, though he buy the neceſ- 5 8 
5 « ſary ingredients and materials for the purpoſe of "FM 
4 fitting it for market: as in the Allum Works, where wewton v. - 4 
© the operation was proved to be a neceſſary and con- Tr. Yar 2757 4 
| « ſtant. Mode practiſed by the Proprietors of Alum 2 . 
e Works: or like the Caſe of the Coal Mines, where Pls Tn 
e raiſing them out of the Pit is as neceſſary to the en- 3 4 11 
4 «06 opening of the Land as eds. of he's Wut. 1788 «10 
| Fut where the Produce of the Land is ned] the 4 N 
: ce raw material of a Manufacture, and uſed as ſuch, : 
; « and not according to the uſual Mode of enjoying ws 
5 ee the Land, the produce being an infignificant Ar- ©; 
iche in compariſon of the whole expence, there be "HY 
A Ay 8. to be * as 4 42 * 2 
* 4 That this Diſtinction turning on the Nature and | 8 1 
4 % Manner of exerciſing the Manufacture, and the $4 
q ee Motive with which it is carried on, it depends fo e A 
* * much on the light in which the Jury ſee the Tranſ- | 3 
% e action, and the Lew and Fadi are ſo blended, that it : & j 
is hardly poſſible to diſtinguiſh them. 7 : 3 
, ce That therefore, agreeably to Mr. Juſtice Buller's 3 Y 
% * * Direction in the Caſe, ex parte Harriſon, when | 2 J 
| | ” this 2 : 
_—. 
HF 
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v. inſra, Note. 


| 


o 


Moajus trahit ad-ſe minus. 


That this mas in the Nature of a Purchaſe of Clay, 
&c. 10 be converted into Brick. 


< this Caſe came at Croydon before his Lordſhip, he 
directed the Jury, that if they thought Parker made 
“Bricks for his own Conſumption, though he fold the 
« Surplus, they ought not to find him a Trader; but 
« if they thought he carried on the Trade for public 
Kale, then they ſhould find him a Trader. 


1 That in this Caſe Berand took the Brick Ground 
ick the view and for the purpoſe of making Bricks, 


© and carrying on the Trade for public Sale: the land 
« produced nothing: the Leaſe was merely a Pur- 


& chaſe of the Clay; the ſame as if he had bought it at 
«fo much per laad: he had nothing to do as a Far- 
« ner: his ſole object was making Bricks for Sale: 
< that- therefore the Court was of opinion V. Berand 
, ought to be conlidered as a Trader. 


* 2dh, If Berand were a Trader, how the Plain- 


's Caſe could be diſtinguiſhed from his. 


« That in 1768, on the death of Berand, the Plain- 
tit took the Brick Ground; paid for the Stock; 
carried on the Trade; made Bricks for public Sale: 
he lived with his Father, in whoſe Farm he had a 
te joint occupation; but who ſuffered the Plaintiff 
te to take the Brick Ground ſolely : which was therefore 
« as diſtin from the Farm as when Berand had it. 


n 


Acceſſorium ſequitur ſuum principale. 
« The 
2 


- 0 XJ Þ@ .-- ws 7 


JuD GEMENT in C. P. reverſed. 


„The Plaintiff had no intereſt in the Farm till 1780, 


« when it devolved on him: from 1768. to that time 
ce he had occupied the Brick Ground as diſtin& : and 
« a Change, by the Farm coming to him in 1780, is 
« conſequently immaterial : ſince if he traded from 
« 1768 till then it was ſufficient. That on the Facts 
« found, it appeared the Plaintiff, during that time, 
« ated as Berand had done; renting the Brick Ground 
% as a Mode of buying the Clay: and that therefore 
« he muſt be conſidered as a Trader. 


Judgement in the Common PLEas reverſed. 


d Afterward, on Error in the Houss of Leons, 
« three QuesT10NS were put to the Jupcss by 
« Order of the Housz : but the Reſolution, in conſes 

« quence of the Anſwer to the wo Ft, makes it 

« unneceſſary to ſtate the third. | 


« Firſt, Whether the Finding upon this Verdit be 
ce ſi ficient whereupon to give final Judgement? 


« Secondly, If the Finding be inſufficient, bat 
« Award ought to be made upon ſuch Finding ? 


« The Lord Chief Baron Era delivered the una- 
« nimous Opinion of the Judges preſent, upon the 
« firſt Queſtion, in the negative. | 


t And upon the ſecond, that a Writ of Venire facias 
&* Je novo ought to be awarded. 


% Whereupon it was adjudged accordingly. 
«© Where 


9¹ 


May . 
TR. 783. 


on 


G. B. L. 16, 7. 
Dalby v. S mi 


MSS, 
C.B.L.S.C. 
and P. 32. 
there is a very 
Hort Note of 
8. C. in Iv. 
Zurr. Mansf. 
2148. 


C. B. L. 36. 
t iſon. 


Brown 173. 


2 Wil. 169. 


for them. 


Watkins v. 
Cordell. 
RB. R; 19 G. III. 


Facts which bring a Man within the Deſcription of a 
Retail Butcher are ſufficient Evidence of trading. 


Where it was in Evidence that the party dealt as a 
« Retail Butcher, the Court of King's Bench (TArrs 
except) much doubted whether this were a trading 
e within the Statutes of Bankruptcy : but at length 
agreed that it was: though very ſenſible of the in- 
convenience of Artificers, whoſe living is ſubfan- 
« t;ally. gotten by mechanical labour (though with a 
mixture of buying and ſelling) being camprized 


ce within the Conſtruction of thoſe Statutes. 


— — 


« Indeed 


tha 


The Caſe to which reference 
has been made in p. 909. was 
thus: 

An Ive having been directed 
to try the Queſtion, whether 
the Petitioner was a Bankrupt, 
the Report ſtated it to have been 
proved, that the Petitioner, who 
was a Farmer, renting upwards 
of 100 J. per Ann. e Bricks 
of Earth taken fro Waſte, 
without any Licence from the 
Lord (to whom he afterwards 
paid a conſideration.) That he 
uſed a kiln for the, purpoſe, not 
built by himſelf; and had at 
various times made from 40 to 
70,000 Bricks every Year, and 
ſold different Quantities, ſome- 
times to certain perſons only, 
ard ſometimes to all who came 
It was farther in 
Evidence that the Kiln was a 
ſmall one; not fit for making 
more than 7000 Bricks at a time. 
One of the Witneſſes ſwore that 
he was employed by the Plain- 
tiff to make Bricks at a certain 
Price, and that he fold them at 
an advanced Valae. 

26 May, 1781, a Commiſ- 
ſion was taten out, and he was 


found a Bankrupt. ' Upon a Pe- 


— oj 


—_— 


tition te ſuper/ede the Commiſ- 
fion, an Iſſue was direfted and 


tried at the Aﬀizes at Derby, 


when the Counſel of the Plaintiff 
cited the Caſe already mentioned : 
which Caſe was not denied by the 
Deferidant's Counſel; but they 
in 8 that the Defendant war 
only a Farmer; and made Bricks 


for his own Uſe only. 


Mr. Juſtice Buller, who tried 
the Gauſe, told the Jury, the Que/- 
tion was, Whether the ſuppoſed 
Bankrupt kept a public Sale 
Kiln; if he did, it was a trad- 
ing within the Bankrupt Laus; 
but if it was a mers private Kiln 
for his own uſe, and that he fold 
the occafional ſurplus to a neigh- 
bour, that would not be a trading 
to make bim a Bankrupt. 

The Jury found fer the Plain- 
tiffs, On Petition for a new 
Trial, the Counſel for the De- 
fendant cited the Caſe of a Maſter 
of Iron Works, where Lord 

ANSFIELD ſaid that rhe Owner 
of Land merely preparing the 
Produce for Market is not a 


Trader; but where the Produce 
of the Eftate was made the Baſis 


9 


1 


ac 


K „% „ i= aA f= 


Shoemaker, 


« Indeed, very early after the Statute, which is the 
« prand Baſis of our Laws concerning Bankrupts, the 
« Queſtion with reſpe& to an Artißc r, whoſe manual 
labour bears a much greater proportion to the ori- 
« ginal Value of the Goods, came to be conſidered: 


but collaterally. 


913 


« It was an action for ſlander in calling a SHOZ- 2 


* MAKER Bankrupt Rogue. 


ms, 


« It 


— 


of a Manufacture, as in the caſe 
of a Brick-maker, that would 
make a man a trader. They alſo 
cited the Caſe where a Victual- 
ler + ſold out of his Houſe by Re- 
tail two gallons of Brandy and 
five dozen of Wine: the Jury 
found him a Bankrupt : and the 
Court refuſed a new Trial: 
and another Caſe where Wine 
was ſold in {mall parcels t in the 
neighbourhood : Lord Mans- 
FIELD thought it a matter to be 
left to the Jury. 

And now on the Petition for 


had uſed the Kiln, the perſon le- 
clared a Bankrupt took it up: 
and continued together with an- 
other perjon who was ot half the 
expence of the kiln, and was to be 
at the expence of getting the clay, 
the fire, &c. . to be allowed / 
much per thou'and for the 
Bricks; which were to be the 
property of the 2 again 
whom the Commiſſion and ju ſe- 
quent proceedings have taken 
place, That the Clay was dug 


for him and under his authority: 


which made it the ſame with re- 


a new Trial the Lord CHAN- fpe# to this caſe as if he had ob- 


CELLOR ſaid, That the only 
Queſtion was, Whether a man 
making Bricks on his own 
Eſtate, or on that which he 
rents, ſhall be a Trader liable to 
the ſtatutes of Bankruptcy if 
he ſhall expoſe Bricks to ſale : 
and that it ſeeins here as if he 
bought the ſoil: on which his 
Lordſbip founds two queſtions. 


1/7. Whether the mg ety + 
of the ſoil into Bricks for /a 
would make him liable ? 

2dly. If buying the ſoil and 
making it into Bricks will make 
him ſo? | : 

That it appeared on the ſudge's 
Report, that after two perſons 


tained a Licence. That he en- 
gaged the other in making Bricks, 
and in taking materials out of 
the Waſte. 

That all may be laid aut of the 
Caſe which has been ſaid of Far- 
mers, Vintners, &c. exerci/ing 
other Trades: fer ſuch inſtances 
of buying au ſelling are either 


conſequential, or they arebeyond 


the meaſure of their trades. 
If a Vintner attempts to ſell as a 
Wine Merchant the quantity 
actually /old is not material; 
it is a ſeparate rticle by which 
he ſeeks his living. Soif a great 
Farmer would keep 
ler's ſhop the manner more than 
the quantity his dealings points 

Nan WE, 


Arne. 


2 Car. 1 Cro.3 r 


Y 


Prieſt v. Pid- 
geon F 

B R. 12 G. 
HI. 172. 
Wies ** 
Elmon«s. 1 

13 G. III. 1773. 


a Chand. * 
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Fatman v. 

Vaughan. 

R. R. 572. 

Ib. 27 G. III. 

and Morgan, 
H. 333. 6. 

e. 


Caſe on Words for calling one Bankrupt Rogue. 
It was moved in Arreſt of Judgment, (there was 


* another Point; but little regarded) that a ſhoe- 


* maker could not be a Bankrupt any more than a 
labourer or huſbandman: for he doth not live upon 
« buying and ſelling, or upon credit; but upon his 
« manual labour. And it was reſolved that the Action 
ce well lies: for that a ſhoemaker is ſuch a perſon 
« as is within the ſtatutes of Bankrupts : for he 
lives by his credit in buying leather and felling 


lance, a Diſtiller. 


fore the Principle received an- 


* 


that he is ſeeking his livsng in 
a line diſtinct from that of farm- 
ing The Principle indeed 6 

the old caſes had been, that the 
parties do not buy and ſell; for 
when an Article is manufac- 
tured they do not buy and ſell in 
the ſame form. 1 ut the effect 


of the diſtinfiion un ee to be 


foo large, as it would apply to a 
great many trades: as for in- 


That there- 


other application : and now, if a 
man buys raw materials and 
varies the form ever ſo much, it 
will be a trading. Clay and 
ſand turned into bricks would 
therefore be within the ſtatute : 
< and when clearly purchaſed by 
the load as materials there would 
be no doubt. But this intro- 
duced another qualification of the 
Principle ;”* where a man vends 
the produce of his eftate : be- 


caule that is not a buying: 1 


man merely ſelling the produce 
his own tate ſball not be liab 
to ie a bankrupt. It is not to 
be decided that a great Brick- 
maker making from his own 
eftate, can, in that reſpeci, be 


a bankrupt, The Caſe of was diſmiſſed, 


3 


** n 


Watkins v. Condell ig only 4 


dictum: as there the b | 
2 


bought iron. The Caſe of t 
Iron-maſter would be like that 
of the Sugar-baker who had the 

lantation. F brought to a 
neat Dueſtion, and the Jury 
thought he only meant to bring 
his own produce to perfection, it 
would e very right not to find 
him a Bankrupt : but very dif- 
ficult to aſcertain the point whe- 
ther the man meant to carry on 
a trade, or merely to melio- 
rate the produce of his own 
eſtate. 

That purchaſing the earth 
* ſolely for the Uſe of Brick- 
making,” by obtainiug a Licence 
to dig the waſte, might be heli 
Evidence of a purpoſe of car- 
rying on a Trade: and though 


ere the Earth was wot pur- 


chaſed, it was taken y treſpaſs; 
which is equivalent with rela- 
tion to the Bankrupt Laws: the 
taking of this brick earth, was 
not for the purpoſe of improv- 
ing his own ate; but was 
auxiliary to carrying on the trade 
of @ Brick. maker, 

The Petition jor a new Trial 


Ind ſays that the Dueſtion did 


Of Evidence of an Acr of Ban KRUPTCY,—The 915 


ſeveral Species enumerated. 


te jt again in ſhoes; and not by his manual labour 
et only * | | ; 


« It was alſo ſuppoſed, argnendo, by the Bench in Luton and 
| 5 Bigg · 
another caſe, that a ſboemaker might be a Bank- Ris hs 3. 
& ruph, and the learned Author of the Commentaries a 
<« expreſſes himſelf of that ſentiment : but we do 


te not find that it has ever been ſo decided on a di- 
& rect queſtion: and, as we have ſeen in the Note®, no 
« ſmall degree of doubt has been lately intimated as 
* to the weight of a collateral Deciſion where che 
* Queſtion came before the Court in the ſame man- 
« ner. However, it would not probably be now con- 
«* fidered as a Queſtion of much difficulty, ſhould it 
© ever be agitated; as the Analogy of other inſtan 
o ſeems to be in the affirmative. lh ; 


P; ar * 2 | 
Drawing. | 
re Drawing and redrawing Bills of Exchange may michardfon v 


Br 24 ſhaw. 


be a trading within the ftatute: but whether it 1 att. 28. 


s be ſo is Matter of Evidence. A Jury will ſee into e 


te the Nature of the Tranſacton. If it cannot be re- 
<* parded as a Medium of propoſed Profit, it will not 


_—_——— * — 5 LT" 1 


1 
* 


The Chief Juſtice of the not come in à way to ha e that C. B. L. 42, 3. 


Common Pleas lately expreſſed point very accurately conſider— «5 G. II. c. 30. - 


himſelf not much ſatisfied whether ed; being a Motion in Arreſt of Jones 304. 
even antecedent to the latute a Fudgment in an Ad on for 
Drover could be a Bankrupt. wor 


„„ be 


13 Elis © 7. 
Anno 1570. 
2do. \ ulgo 


1 mo. 
T. 1. c. 15. 


Anne 1004. 


T. 1. c. 19. 


ar T. I e. 15. 
14 Ge 3« c. 33. 


of Ev1Dznce of an Aer of Baux kur rer.—Tbe 
ſeveral Species enumerated. 


| « be a trading: If the view to profit be eſtabliſhed 
© the legal conſequence is a neceſſary reſult. It is then 


te a Traffic which conſtitutes ſuch a Trader as may be 


« a Bankrupt. 


Par. 3. 
Trading by a Femme Couverte. 
A Femme covert may be liable to a commiſſion 
& of Bankruptcy, if ſhe be a ſole Trader by the Cul- 


tom, or live in a ſtate of ſeparation, 


 TiTLz III. 


Of Evivexcs of an AcT of Bank vprTey, 


« Tf a merchant depart the Realm, begin to keep houſe or 


© otherwiſe to abſent himſelf, or take ſanctuary, or /uffer 


« himſelf willingly to be arreſted without juſt or lawful 
« cauſe, ſuffer himſelf to be outlawved or yield himſelf to 
« priſon, or depart from his dwelling houſe, to defraud 
« or hinder any of his Creditors of their juſt Debt, 
« or negle& payment of a Debt of ioo l. being a Tra- 
« Jer with Privilege of Parliament for two Months 
after ſervice of legal proceſs z 


Or procure his goods, money or chattels to be 
"© attached or ſequeſtered, or make or caviſe to be made 
% any fraudulent Grant or Conveyance of his lands, 
« tenements, goods or chattels, whereby his credi- 
© tors may be defeated or delayed, or lie in priſon, 
4 two Months after Arreſt for Debt; or, being con- 


<« fined for 100 l. or more of Debts, eſcape. 5 
| videnct 


66 


ſe 


Keeping Houſe, or Abſenting. 


Evidence that the Departing from the Realm, 
& charged as an AA of Bankruptcy was on account of 
ei his having killed his Wife, will not take the de- 
« parture out of the Statute, if Creditors have thereby 
actually been prevented from recovering their 
« Debts : for a withdrawing himſelf from the legal 
« proceſs of his Country, and in conſequence depriv- 
« ing his Creditors of their remedy in the ordinary 


« Courſe of Juſtice, is that which conſtitutes a Bank- 


© rupt under this clauſe : though the motive to ſuch 
te Dereliion re not be to defeat or delay his Cre- 
«© ditors.“ 
Par. 2. 
Keeping Houſe or otherwiſe abſenting himſelf. 
tt Keeping Houſe to delay Creditors it is ſaid may be 
« proved, by Evidence that the party kept on ſhip- 


M board F, or a Church:yarden in a Church: and theſe 


© might be Houſes within the import of the ſtatute : 
« but the conſtruction does not ſeem neceſſary : be- 
« cauſe of the words which follow, or otberwiſe to ab- 
« ſent himſelf , which are ſufficiently large to reach 
« thoſe Caſes, without taking the precedent words in 
* any other than their ordinary ſenſe. 

„The time during which the party ſhall have lice 
« himſelf out of the way is immaterial : and according- 
„ ingly where a Trader left his houſe to avoid being 


« arreſted on a particular day in order to ſave the Term 


« and then offered Bail, this was held an Act of Bank- 
« ruptcy. 

« Denial to a Creditor is, prima facie E Evidence of 
« this Act of Bankruptcy. 


+» 
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G, B. L. 36. 


8. 1 U 5. a 


Stone ez 
Dig. 52 


13 Elie. 9 U 


C. B. L. 72. 
Maylinet al. v. 
Fyloe. 

Tr. 2 G. II. 

2 Str. 80g. 


1 * 


ackman v. 
ightingale, 
coram LIE, C. 
J. Paſca. 
13 G. Il. 


Collet et al. 


of Falckf 


v. Freeman, 


II. T. K. 887. 


T. R. II. 59. 
M. 28 G. III. 
G. B. L, 39. 

Barrow v. _ 
Foſter, Norw. 


S. A. 176. cor. 


CAMDEN. 

G. B. L. 30. 
C. B. L. 73. 
per HAx D 
Wiek E, Canc. 
ex parte Hall. 
2 Atk. 201. 


Hawkes v 
Saunders. IL 
. 24 G, 

B. R. 


| Keeping Houſe, or * 
«Jr is neceſſary to prove that the perſon to whom 


| « Deus was made was a creditor: and therefore he 
6 « muſt be named; 


- 


A. being in bad circumſtances, deſires his Clerk 


«early in the Morning to Deny him if the holder 
« of a. Bill payable that day ſhould come: the 
<« next day the holder comes before Nine in the Morn- 
« ing : and is accordingly denied. A. appears in pub- 
« lic and pays the Bill before five of the ſame evening. 
c This: was tried before Buller, J. who was of opinion 


ce that although A. had the whole of that day to pay 


« the Bill, and paid it in time ſufficient to avoid a Proteſt, 
« yet this was a Denial with intent to delay a creditor, 
* and therefore an AF of Bankruptcy. And of that 
« opinion was the Cour : and therefore refuſed a 
« Rule to ſhew Cauſe why a New Trial ſhould not 
obe granted. | 


Denial to a perſon who comes from a Creditor is 
© not Evidence of a Denial within the Statute. 


« Denial on Account of Sickneſs or of Buſineſs, or of 
« unſe aſonableneſs of the Hour, as if the Creditors call 
« at eleven at night, or even on account of company 
* being then with the Trader, is not Evidence of an in- 
« tent to defeat or delay Creditors : and therefore is 
&© not an Act of Bankruptcy. 


« Order of Denial without being actually denied is 


not Evidence of Denial. 


« A con- 


is 


Priſon. 


* A concerted Denial in order to prove, by Colluſſon, 
« a Bankruptcy, is an Eſtoppel to the fraudulent parties, 
« but it is of no effect agaiaſt fair Creditors “. 
Par. 3. | 
Taking Sanfluary. 
e This may be going to reſide within any privi- 
« Jeged Place thereby to avoid Arreſt for his Debts. 
Par. 4. | 
Suffering bimſelf to be Outlawed. 


« An Outlawry in Treland would not be Evidence of 
Act of Bankruptcy here: otherwiſe of an Outlawry 


ce in the County Palatine of Durbam : but it ſeemeth it 


. muſt be with intent to defraud Creditors. 


Par. 5. 
Yielding himſelf to Priſon. © 


* B, Was arreſted for 281, and though he had 
c“ money ſufficient to pay the Debt, choſe rather to go 


priſon, in order as he declared, to force his Credi- 


ce tors to come to a Compoſition. The Lord Chan- 
ce cellor * ſaid, that this was an Act of Bankruptcy with- 
te in the ſtatute of James; though without ſuch intent 
ﬆ it was no Act of Bankruptcy, unleſs he lay in priſon 
<« two months: otherwiſe where he procures himſelf to 


te be arreſted on a ſham debt; for that by the ſtatute 


© of Elizabeth is an immediate Act of Bankruptcy. 


_ — 


8a ferring himſelf to be outlawed,—Yielding bimſelf to 


— 


debet. 


Res inter alios acta, alteri, præter jus verumque, obeſſe non 


N nn 4 Depariing 


Lev. 13. 
Radford v. 
Bludworth. 
Hil. 12 & 13. 
Car. II. 

G. B L. 4. 
C. B. L. 76. 


Ex parte Burton. 


Vin. (T. Credl. 


& Bank.) 62. 


®* TALBOT». 


C. B. L. 76. 
Harman or 
Arm ner v. 

Spo titwood. 

C. L. 114. 121. 
Hil, 13 C. III. 


. B. * 77. 81. 
Worſeley and 
Demattos. 

1 Burr. Mansf, 


467. Hill. 31. 


Simpſon. 
Hil "24G. III. 


17 4 
C. 8 L. 78. 
G. yner's Caſe. 
ex parte Ford, 
&c. cor. Hard- 
wicke, cit. 
1 Burr. Mangf. 


477» 
C. B. L. 81. 


Departing ſrom his dwelling Houſe.— Procuring bis Goods 
: to be attached or ſequeſtered. 
Par. 6. 
Departing from his develling Houſe. 
<« Here, as in the Caſe of ſhutting himſelf up, it 


* muſt appear that it is to deny or delay a Debt: 
* and therefore where this was done to avoid per- 


« formance of a duty (an attachment for non- delivery 


« of goods) it was held no Evidence of an Act of Bank- 
<« ruptcy : otherwiſe, if it had been an Attachment 
« for non-payment of money. ' 


Par. 7. | 
Procuring bis Goods, Sc. 10 be attached, or ſequeſtered. 


The Attachment which appears to be here meant 


& is, by the Cuſtom of Lonpon, and other trading 


% Towns: and therefore a fraudulent judgment and 


execution, was not held to be evidence of procuring - 


c an Attachment within this Clauſe. 


| Par. 8. 
Fraudulent Grant or Conveyance, 


« Fraudulent Grant or Conveyance by Deed of a 


« Trader's WHOLE Eſtate, though it be by way of 


ce ſecurity for a juſt Debt, is ipſo fad an Act of 
*« Bankruptcy: for it diſables him from trading, 
« and is calculated to prevent his Creditors, 


A Conveyance of the Bulk of a Trader's pro- 
e perty is Evidence of an Act of Bankruptcy ſuffi- 
« cient fully to eſtabliſh it, though there be a colour- 
te able Reſervation of a ſmall part. 


f Ad- 


Fr 


WY... IP - AV. 


| Fraudulent Grant or Conveyance. Hing in Priſon iwo 


Months under Arreſt. 


« A Conveyance by Deed even of part of an Eſtate, in 
« contemplation of immediate Bankruptcy, is itſelf an AQt 
« of Bankruptcy. 


Par. 9. 
Lying in Priſon two Months or more under an Arreſt om 
Debt. 
« The Bail that muſt take the party out of the 
« operation of this Clauſe,” muſt be a ſubſtantial effec- 
« tual Bailing to releaſe him out of Cuſtody, and not 
merely to turn over the Cuſtody from one Priſon to 


tc another: where it is ſubſtantial the Bankruptcy re- 


ec lates only to the time of the Surrender with ſubſe- 


« quent Detention z but where formal it Tens to the 
os © Arreſt. ; . 


Par. 10. 


Eſcaping out of Priſen when confined for 100 J. or more 
of juſt Debre. | 


It muſt be ſuch an Eſcape as renders a man a. 
e criminal : an Eſcape in prejudice of Creditors: and 


_ © therefore a perſon arreſted in one County, and per- 


© mitted to call on his Attorney reſident in another, 
e and thence going immediately to Priſon has not 
eſcaped, within the Conſtruction of this Clauſe. 


T1IT II 


Roſe and Green 
ſupra citat. 

1 Burr, Mansf. 
439% % 


* 


Ads not amounting to Bankruptcy, Proof of Debis. 


TITLE IV. 
Ans nut amounting to Bankruptcy. 
« Tt is not an Act of Bankruptcy in a Trader ſecretly 
© to convey his Goods out of his Houſe, and conceal 
© them, to prevent their being taken in execution: 


« nor to give Money for notice when a writ ſhould 
* come into the ſherift *s office: and a fraudulent ſale 


* © unleſs by. Deed is not in itſelf an Act of Bank- 
e ruptcy though void againft Creditors. 


A plain Af of Ban can not be purged by 
« a ſubſequent Act while Debts remain unpaid or 
* uncompounded : but it may however happen that a 
cab ® doubtful Act may be explained by a ſubſequent 
„Conduct: as whether a Trader kept out of the way 
« at a particular time to avoid Creditors : a conſtant 
ce viſibility before and after the Day in Qveſtion, will 
do away Evidence with regard to that particular in- 
ce ſtance, ſeeming to make againſt him, if it be not 


« clear and expreſs, and upon ſuch teſtimony as to en- 
title it to Credit, 


TirtLtz V. 
Prof of Debts. Who may take out a Commiſſion. | 
« Any Creditor in behalf of himſelf or of a partner- 


t nerſbip to the amount of 100 l. or two ſeparate Cre- 


& ditors to the amount of 150 J. or more to 200 l. may 
ie take out a Commiſſion. 


; A. being 


Who may take out a Commiſſion ; et contra. 


« J. being a Trader becomes indebted to B. in 
© tool. and then leaves off Trade, and becomes in- 


« debted to B. in 1007. more: and afterwards pays 85 


« to B. 100 J. without ſaying upon what Account : 
« HoLT, C. J. ſaid, that ſince ſo much was paid to 
B. as was due to him from A. when A. was capa- 
« ble of becoming a Bankrupt, it would be too ri- 
u gorous to admit B. to ſue out a Commiſſion for the 


« old Debt. And none of the other Judges contra- 


« dicted. But to this point he ſaid, that he would 
not give an abſolute opinion. 


« If a Tradeſman become ſecurity for another, this 
& is a Debt on which a Commiſion may be taken out: 
« for the Debtor is truſted upon the Reputation of his 
& ſtock and Dealings, as well where Security, as where 
contracting for his own Debts « 


«Creditors on ſecurity payable at a future day may 


t take out a Commiſſion, And this ſeems to extend 


* to all ſorts of Bonds for payment of Money. 


« It ſeems that a Contract to complete a purchaſe 


by paying off an incumbrance, is not a Debt on 


« which a Commiſion may be ſued. 


;: 


py < Where the Debt of the 8 Creditor was a 
< Note trom the Bankrupt after he became ſuch, Lord 
<RavymonD was of opinion it was a void Commiſ- 


G. B. L. ibid. 
Palm. 325. 


0. B. L. gue 
ſupra. 

7 G. c. 31. Fn. 
Swaine v. 


_ Dematto's. ” 


Guildb. 

2 Str. 1211, 
On Petition of 
Hylliard cor. 
Hardwicke. 
Atk. 147. pl. 
46 

2 YET. 

pl. 130.8. F. 
G. B. L. 69. 


ones et al. v. 
ytton. 
2 Str. 744+ 


eg . 


Continued. 
<«-fion, the Acts of a man —_ an Act of Bankruptcy 
being void. a 


elt is otherwiſe. held where the Note was given 
rok the Bankruptcy, but endorſed to the perſon 


« who becomes petitioning Creditor, after: and on like 


* Printiple, that where 4. is indebted to B. t oo l. on 
ſimple Contract before an Act of Bankruptcy, and 
* after becomes ſecretly a Bankrupt, and gives to B, 
<* without Notice, Bond for the payment of the ſaid 


64 100 J. this ſhall not be ſuch an extinguiſhment of 


the ſimple Contract Debts to deprive the Credi- 
© tor of his right of Petitioning for a Commiſſion. 


« Where a Debt is due to the Wife as Adminiftra- 
te trix, the Huſband alone cannot make Oath of this 
« 23 a Debt due to him, in order to a Common of 
« Bankrupt. 


 _« F, and B. having recovered Judgment againſt C. 
« he was ſurendered in diſcharge of his Bail and then 
„ charged in execution: after which the Plaintiffs in 
cc that Action preferred their Petition to the Lord 
« Chancellor KING as Creditors for a Commiſſion of 
«c Bankruptcy : which iſſued 5 but, was ſuper ſeded on 
« Petition: the Chancellor being of opinion, that the 
« Body of the Debior being in Execution, it was in 
e point of Law a ſatisfattion of the Debt: fo that they 
© ere not Creditors, ' 


* The 


Whether on 4 Debt ly private Contract on which fix 
Years bave elapſed. 


« The Aſſignee of a Bond has been diſallowed to be 
« ſuch a Creditor, as may take out a Commiſſion» it 
c being only an equitable Debt and not he ag 
ce able. ' 


20 A Debt made void by ſtatute cannot be ug Feun- 
* dation of a Commiſſion: as a Debt upon an | »ſurious 
9 Contr act. 1 . | 


« Tt has been agitated Veiber a Debt on fimple Con- 


* tra? upon which fix Years have elapſed can be the 
Ground of a Commiſſion ? and it is denied in a Book 
ce which already has been often quoted in this Work, 


Medlicott's cafe, 


2 Str 899. 
1 P. W. 783. 
C. B. L. 12. 


G.B. L. 69. 


* and which in general appears to deſerve much credit. 


«On the other hand there is an expreſs Opinion on 
« the very Point: where the Chief Juſtice Eyre ſaid, he 
« could not preſume the Debt to be barred. | 


« by may be proper for the olution of this Doubt 
&« ro conſider, what we have ſaid early in this Treatiſe 
on the effect of the ſtatute. Non aſſump/it inſra ſex 
« Annos, can not be given in Evidence on general Ni/ 


« Debet: for the Debt is not extinguiſped, but the party 


&« has this protection if he demand it formally, leſt 


Swayne et al. v. 
Wa linger. 
Guildh. Hil. 
13 G. 

2 Str. 746. 


v. ſupra 16, 17. 


upon Contracts without ſolemnity to preſerve the 
© Memorial of them he ſhould be liable after ſatisfac- 


tc gion for defect of Evidence to prove payment: and 


t hence as we have ſeen the lighteſt reference on the 
« part of the Debtor to the exiſtence of the Debt takes 
it out of the ſtatute. As where in a Letter there 

were 


Lloyd v. Maund, 
Mic. 29 G. III. 
T. R. II. 1760, 


926 Caſe to n tht Nature of ſuch Debt. 


i eee . with 
et & corit at the ſuit of one Lloyd. I am at a loſs to know 
e qobether it was your Orders, or was it - ſome other of if 
« the ſame Name: For ſeveral Reaſons I connot ſuppoſe if 
| © that an old particular Friend would ever be gnilty of | 
 « cauſing an Aflon to be commenced, without firſt adviſing 
« him of it . . . . 1 muſt beg leave to inform you, that be- 
« fore I will pay any Coft more than defending, I will ab- 
&« ſolutely take houſe in the Liberty of Carmarthen . .. . 
% However you are to aft as you think proper. As in re- 
&« ſpefF to Matters between you and me will be refified, 
« ben I can ſettle my affairs; which Fw will now 

| « ſoon he. | 
This was tried before Lord 3 at the Hereford 
« Aſſizes ; who not thinking it any Evidence of a pro- 
& miſe, or an {aa the * nogſurted 5 

e the Plaintiff, 

Abart, Buller, 8 Groſs, J. were of opinion, 
<« that it ought to have been left to the Jury, to con- 
= « fider whether theſe expreſſions did not amount to an 


| 
| . 
| 
| 


= A acknowledgment. W 
I . * And accordingly the Nonſuit was ſt aſide: a all” 
| « New Trial granted, | Ys 
| | « On the whole therefore it FORE es a Debt GFR ; 
| <.circumſtanced may be a Ground of a Commiſſion, 
Naamrch et ol. « And indeed this appears to have been decided, when 
x e R * the Petitioning Creditor's Debt being above fix 
2175 8. = « years, this was ſet up as a Defence by a Debtor of . 
5 e the Bankrupt's on an Action of Aſumpfit brought by ſl . 
the Afgnees: but was diſallowed : for the Statute of « 
limitations does not extinguiſh the Debt. i : 


Par. 


th 


Proof of Debts on Bankruptcy declared, 325 


Par. 2. 


The Manner of proving Debts, and the Canton. to He 


ſed i in admitting that of the Petitioner. 


« But as the Debt of the petitioning . is the eee 
« BA of the Proceedings, Commiſſioners will ſatisfy S 1776 
« themſclves of the Reality and Fairneſs of the Debt 
« more eſpecially as it is a Proceeding ex parte: they 5 
te will examine therefore minutely into the manner in C B. L. 96, 7. 
« which the Debt aroſe, the Facts of ame and 
« the Ad of Bantrupicy. 


« The petitioning Creditor muſt prove his Debt at 0. B. L. 8.96. 
5% public Meeting on Notice for that purpoſe: and he 
* ought to be perſonally preſent. 


«© Where the Creditor lives in the Country remote C. B. E. 112, 3. 
from the place of Meeting, the Commiſſioners may 32 h 
« receive Affidavit of his Debt, or if he lives abroad, 
« and proceed thereon, There appears no ſuch ex- 
ce preſs proviſion with regard to the petitioning Credi- 
© tor: however Commiſſioners have, it is aſſerted, a diſ- 
* cretion to permit ſuch a Creditor to make Afidavit of 
© his Debt, before a Maſter extraordinary; to be filed 
ein the Secretary of Bankrupt's office and exhibired 
e before, them, when the Creditor reſides at a diſtance, 
or other particular enen prevent his at- 
tendance. 


Gl Par. 3. | 
Proof of Debts on Bankruptcy deelared. 


« We have ſeen that Creditors abroad or at a diſ- C.B.L. 113. 
e tance may prove their Debts by Affidavit. But there 
* may be circumſtances which render even this impoſ- 
e ſible, and ſuch as may make the ground of an Order 
to the Commiſſioners to receive other Proof. 5 
| | | „Thus 


1 
* 
\ 
F 
15 
{9 
| 
' 
i 1 
' 


Where Creditor on Accoum ſtated cannot prove his Debt 


* 


perſonally or by Aſidavit. 


“Thus on a Petition ſtating that the Bankrupts 
ec ere juſtly indebted to the Petitioner, in a certain 
ce ſum on Balance of Account, but that the Ac- 
* counts were never finally adjuſted : that the Peti- 
s tioner had entered a Claim for the ſaid Debt; That 
the Commiſſioners had declared a Dividend of three 
* ſhillings and fix-pence in the Pound; that a Meet- 
ce ing had been advertiſed to be held on 14 February, 
« 1785, for the Proof of Debts and for farther Divi- 


dend; that the Petitioner ſome time previous to 
© entering his Claim, did refide and has fill con- 


© tinued to reſide in the Iſland of Grenada, and by 
© means thereof had been prevented from having the 
Accounts liquidated, ſo as to enable him to prove 
his debt, and that from the circumſtances of his 


s refidence, it would be impoſſible for him to prove 


<« it, or ſettle the Accounts at the ſaid propoſed Meet - 


It was Ordered, that the Commiſſioners be at l- 


* berty to receive ſuch Proof of the Debt, claimed 
© by the Petitioner under the ſaid Commiſſion as he 


« ſhould be adviſed to make; without requiring 
the Oath of the Petitioner in Proof of ſuch 
« Debc: and that the Petitioner be admitted a Cre- 
* ditor under the ſaid Commiſſion, for what ſhall. be 
« ſo proved to be due to him, and be paid a Dividend 
* or Dividends in reſpect thereof rateably, and in 

| 5 ce equal 


General Nature of Debts proveable under a Commiſſion. 


« equal proportion with the reſt of the ſaid Bank- 
« rupt's Creditors. And that any Meeting for mak- 


« ing a Dividend under the ſaid Commiſſion be mm 
„ poned for ſix weeks. 


TI TIE VI. 
General Nature of Debts proveable under a Commiſſion. 
Par. 1. EI 
The Debt muſt be exiftent at the Time. 


The Debt to be proved muſt be an aftual one at 
ce the time of the Bankruptcy : for the Statute ſaith that 


« Bankrupts conforming, ſhall be diſcharged from all 
«* Debts due and owing ar the TIME of becoming 


929 


C. B. L. 158, 
141. &c. 
4& 1c A, 

c. 1” Ruyy. 
Arr. Vol. IX. | 


p. 232. 67. 


« Bankrupt: and if impleaded for any Debt due 


6 before ſuch time, may plead in general that the 


« Cauſe of ſuch Afion did accrut before ſuch time of 


« becoming Bankrupt : and may give the Act and the 


ho ſpecial Matter in Evidence. And the Statute which 


4 admits Debts payable at a future day, though ge- 
66 * neral in that reſpect, till requires the actual exiſ- 
* tence of the Debt at the time of Bankruptcy : and 
« where it gives relief provides an abatement of 5 7. 
« per Cent. which could not be __ a contingent 


tu debt, 
Par. 2. 


What is, or is not, Evidence of the Debr. 
* Therefore a mere Cauſe of AFien on which there 
de are contingent Damages, is not Evidence of a Debt 
« to be proved under the Commiſſion. | 
* And where the Bankrupt before his la. 
* ſach, joins in a Bond as a ſurety, afterwards be- 
1 1 Ooo 15 © comes 


7 G. I. c. ;r. 


Aylett v. 
Harford. 

2 BL R. 1317. 
C. P. 


Langford Vs 
Ellis, E. 17$5. 


; C, B. L. 153 


Willie v. 
Wilkes. 
Dougl. 501. 
C. B. L. 145. 
&c. 


Mot ſuch as are Contingent. 


© comes Bankrupt, and after, the Bond is | forfeited, 
this is no Debt proveable under the Commiſ- 


© ſion. 


© A Verdi without Judgment is not Evidence of 
« Debt: but after Judgment entered it will relate to 
* the time of the Verdif. 


Where a man becomes Bail it is only a Fungus 
" Debt till r 02098 a | 


le o mat andertebes:t6 pay a ſum for an- 
other, Debt can not be proved on the undertaking : 


te but if he be actually in execution for ſuch ſum, 


this in contemplation of law is ſatisfaction of che 


Debt, and entitles him to prove it. 


« If an Annuity Bond has been forfeited for de- 
« fault of punctual payment, it becomes due in Law: 
« and the equitable redemption of that forfeiture by 
6 payment of the Arrears, and growing Annuicy is a 
* ſubjet of Valuation: ſuch Debt therefore when 
« appretiated may be proved under the Commi/- 
« Gon. | 


„ The receiving Arrears of Aunuity after For- 
te feiture will not take it out of this Rule. 


« Where a oven by Marriage Articles gives bond 
« to a Truſtee, conditioned to pay the Wife à cer- 
3 « rain 


2 2 <q ."o 


2 


D 


Diſindlions reſulting from this Rule, 
« certain ſum if ſhe ſurvive him: notwithſtanding this 
« jg ſo founded on valuable conſideration, the general 


« purview of the ſtatutes in favor of preſent Diſtri- 
« bution has prevailed againſt the Adjuſtment in- 


« troduced by Lord Cowper ; than which if it had been | 


« thought poſſible to ſupport it, nothing could be more 


« conformable to the inclination of a Court of Equity : 
« the putting out the ſum computed on the Diſtri- 
« bution to be the ſhare of the obligee, the Cre- 
« ditors receiving the Intereſt, during the life of 
« the Huſband, and if the wife ſurvive, the Money 
* to be paid to ber; but if otherwiſe, to the Credi- 
tors. | 


« But the Principle of the Bankrupt Laws, and 
« the Tenor of the Regulations eſtabliſhed by them 
« has been ultimately found too ſtrong to admit any 
benefit to the Wife under theſe Circumſtances. 


« But where the Aſignees themſelves need the 
« Aſſiſtance of Equity, there, on the Principle that 


* be who comes for Equity muſt perform it, the Aid of 7 


* the Court is not granted, unleſs upon the terms 
« of admitting the Wife as a Creditor on the Bond; 
what ſhould be paid in reſpect thereof to be put 
e out at Intereſt, and received by the Creditors till 


the Contingency happen, and then to go to the wife, 


«* if ſurviving. 


O00 0 2 « But 


Fide Tully v. 
Sparks, 
2 Ld. Raym. 
I 

Ex parte King 
Davies 254. 
Ex patte 
Groume. 

1 Atk. 115. 


Davies 574. S. P. 
Ex parte 


Holland v. 
Calli ford. 
2 Vern. 662. 
C. B. L. 139. 


40. 
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C. B. L. 126. * 1 
Ex purte 
Winchefter. 
Dav. 530. 


a 6. 
FW hc gre. 


No ſach as are en auter Droit. 


90 But where there is ſuch Covenant to Truſts 
&* before Marriage, and a Judgment by way of col- 


lateral ſecurity, this is Evidence of a Debt at Law, 


« and conſequently will be permitted to be proved 
t under the Commiſſion. Or where Iniereſt is to be 
<« paid in the mean time, in Default of which the Bond 
« is forfeited : there by ſuch breach the ſum ſecured 
« becomes a debt proveable under the Commiſſion, 
« and is not conſtrued as being within the Statute for 
«© relief, where Bonds are given to become void on 
« payment of a leſs ſum at a place and day cer- 


Ex parte 
Wincheſter. 
1 Atk. 117. 
Dav. 535 


« And where a Bond is given by an Haſband to 
& Truſtees to pay a Sum of Money towards a provi- 


« fjon for a Wife and Children in truſt for bimſclf, 
« and them, and in caſe the huſband ſurvives, to the | 


« uſe of himſclf; this being a Debt due to him be- 
<« fore the Bankruptcy, | ſhall enure as ſuch, to the 
Benefit of the Wife and Children by being proved 
« under the Comm. ion. 


Par. 3. | 
Ii muſt be done by the Bankrupt in bis own Reght, 
Legatees or Creditors of a Teſtator cannot prove 
* ſuch Legacies, or other Claims as Debts under a 


« Commiſſion againſt the Executor; unleſs he have! 


* committed a Devaſtavit, for otherwiſe it is Evidence 
e of Debt en auler Droit. 


And on a ſimilar Principle a late Caſe was des 
tc cjded. 


'r  « Indebitatus 


ve 
ra 


iveſi 


ACC 


des 


14/11 


Caſe Illuſtrative. 


e Judebilalus afſumpſit for Work and T abour, Money 
« paid, "laid out and expended, Money lent, and an 
« Account ſtated. 


1. Plea, The General Iſſue. 


« 2, That after the day of making the Promiſes, 
« (fc, the Plaintiff became a Bankrupt, and the Com- 
ec miſſioners aſſigned over his effects to the Aſſignees, 


« by Virtue of which the Defendant is chargeable to 


« pay the ſums mentioned in the Declaration to the 
« Aſſignees. 


e 3d. Set off, correſpondent to the ſeveral Grounds | 


« of the Plaintiff's Demand. But this Pla never 115 
© came neceſſary to be conſidered, 


933 
Winch v. 
Keeley. 


I. T. R. 619, 
Hil. 28 G. 3. 


© The Replication admitted the Matters contained 


„ in the ſecond Plea to be true: And as to all 
« the promiſes in the Declaration mentioned and all 


the ſums therein contained, except 73 J. 125. 9 d. 
« parcel, &c. the Plaintiff acknowledged that he 


te would not farther proſecute, And as to that ſum 
te he ſays, That Before the Time the Plaintiff became 
« a Bankrupt in manner and form, Cc. the ſaid De- 
« fendant was indebted to him, in. the ſeveral ſums of 
« Money in the ſaid Declaration mentioned: and that 
« the Plaintiff was indebted to the Defendant in other 
« large ſums, and that on the balance of Account, the 
te ſaid ſum of 731. 125. 9d. was due to the Plaintiff 

Ooozg for 
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Casz Illuſtrative. 
« for and on Account of the ſeveral ſums of Money 


in the third and fourth Counts mentioned. And 


« the Plaintiff farther ſaith, that before he became a 
t Bankrupt, to wit on the 20th of Oober 1785, at 
«© Weſtminſler in the ſaid County, he became and was 
s indebted to one Joſeph Searle in the ſum of 941. and 
« being ſo indebied, afterwards on the day and year 


ee aforeſaid, at Weſftminfter aforeſaid, by his certain 


% Deed poll, under ſeal, of which deed he makes pro- 
te fert in the Court, in conſideration of the ſaid ſum 


e did bargain, ſell, g, and transfer the "ſaid ſum 


« of 731. i125. and 9d. parcel of the Money in the 
« ſaid Declaration mentioned, to the ſaid Joſeph 
« Searle to his proper uſe, under proviſo aftermen- 
ce tioned, and did conſtitute the ſaid Joſeph Searle 
ce his Attorney irrevocable, with full power and au- 


& thority in his name, to the only proper uſe and be- 


« half of the ſaid Joſeph to aſk, demand, and ſue 
for the aforeſaid ſum : provided, that on payment 
e by the Plaintiff, his executors or adminiſtrators 


ec within two Calendar Months the faid Deed ſhould : 
« be void: and that he did not pay at any time 


« within the ſaid two Calendar months the ſaid ſum 
« but that the ſame remains unpaid, and that be 
© original Writ in this ſuit was ſued in tbe Name of 
« him the ſaid Plaintiff, for and in behalf of the ſaid 
t Joſeph Searle, and for the purpoſe of enabling bim the 
e ſaid Joſeph to receive the ſaid ſum and not for the 
„ benefit or bchoof of the ſaid Plaintiff, c. And 

X « this 


Ba 
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hed * 
* 


Bankrupt may Still ſue in the Name of another 16 recover 
a Choſe in Action, aſſigned for the Benefit of that 
other. 


te this be is ready to verify. Wherefore he prays Tuage- 
ce ment as to the ſaid 737. 125. 9d. 


« On this Replication there was a General Demurrer 
# nad Foinder | in Demurrer. 


« And it was contended by Morgan, that this being 
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Co. Lit. 214. 


ce 4 Choſe in Action could not be affiened : That al- T. 6 


« though the King by his Prerogative might aſſign a 


Cro, Eliz. 180. 


« Choſe in Action, his Grantee could not: that Bills of | 


*« Exchange were aſſignable by the Law of Merchants : 
et but promiſſory Notes not ſo, till a Statute. And that, 
in particular, great inconvenience would ariſe by 
« allowing perſons ſubject to the Bantrupt Laws to 
« aſſign over their effects to particular Creditors on 
« the Eve of a Bankruptcy. $f ; 


35 4A.c:g. 


1 Lawrence contra. That if the Action had been 


« brought in the Name of Searle, the Caſes would 
it have applied: and that this Aſſignment if fraudu- 
te jent could not have been ſupported: but that the 


tt Queſtion here was, whether a Choſe in Action could 


« be aſſigned for an antecedent Debt, ſo that the 
% Aſignee may recover on it in the Name of the 


a: * 


« That a Coat Seal wok tr ls 


, ſuch Aſſignment good ; though the Aigner after- : 
ward 


had 8 


Unwin v. Oliver. 


Cit. per 
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Ex parte Byas. 

1 Atk. 124. 

C. B. b. 206. 
Bottimley v. 
Brook. 

Mic. 22 . III. 
C · P. 


Rudge v. Birch. 


M. 25 G. III. 
B. R. 


Webfter v. 
Scales. 


Reaſons and Author 


ties confirmatory of t this Rule, 


ward became a Bankrupt : that the only Queſtion 
* remaining was, whether a Court of Law would 
take notice of ſuch a Truſt. That Courts of Law 


„e have taken Notice of ſuch Truſts in many in- 


* ſtances : as where on Debt upon Bond the Defen- 
« Jant pleaded, that the Bund was given for ſecuring 
* 100 J. lent to the Defendant by one E. Chancellor, 
« and was given by her Direction to the Plaintiff in 
« Truſt for her; and that E. Chancellor before the 
Action brought, was indebted to the Defendant in 
© more Money than the Amount of the Bond : to this 


« there was a demurrer, which was withdrawn by the 


« Advice of the Court, ſo that the Court there did not 
« look to the perſon legally entitled, but to the perſon 
« beneficially intereſted. The Authority of which 
« Caſe was afterwards recognized, where on Debt on 
ce Bond the Defendant pleaded, that the Bond was 
given in Truſt for A. to the Plaintiff for a Debt 
« due from the Defendant to A. and that A. was in- 


t debted to the Defendant in more Money: And on 


% Demurrer this was held a good Plea. And ſince in 
« another Cale, where it was held that a Bankrupt's 
6 Intereſt as Truſtee, was not aſſignable by the Com- 
cc miſſioners. And by the Statute, the Commiſſioners 


&« are only empowered to aſſign thoſe Things which 
are for the Benefi/ of the Bankrupt, 


And Ash RST, J. ſaid, that the Caſes cited by 
* the Counſel for the Plaintiff, went a great way to- 


& ward 


Yy 


- 
rd 


Reaſons and Aut borities confirmatory of this Rule, 
« ward determining this Queſtion. That formerly 
« jndeed the Courts of Law did not take notice of 
« an Equity or a Truſt ; but that of late years, it 
« having been found productive of great expence 
« to ſend parties to the other ſide of the Hall, where 
« the Juſtice of the Caſe has been clearly with the 


« Plaintiff, the Court has not ſuffered him to be turn- 
«ed round * this N 


And if the Court will take Notice of à Trof 


« why ſhould they not of an Equity. That though | 


certainly it be true, that in ſtrictneſs a' Choſe in Ace- 


« tion can not be aſſigned, the Court will take notice | 


« of a Truſt, and conſider who is beneficially intereſtedꝰ. 
« And that though in this Caſe the Plaintiff himſelf 
« was originally intereſted, that makes no eſſential 
« difference : it being immaterial whether the party 
ho ſues were originally a Truſtee, or afterwards 
« became ſo. Had it been a fraudulent Aſſignment 
« it would have been a different Queſtion : but that 
« on the Pleadings before the Court it cannot be fo 
« taken. 


* 


* Buller, J. That this Action was brought in the 


Name of the Aſſignor of the Bond, and therefore 


cc does 


— 7 


Tbie is moſt perſpicuouſly feffional man, and ought to be 


ed in the CoMMEn- in the hands of ever man who 
TARIES on the Laws of E-NG- duely regards his in our, 


ee And though that inva · Conſtitution, the paſlage being 


uable work muſt. be preſumed ſhort and completely to the 
WW Point it me * 


99. f. . 
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in Aion could be affigned- or + 


Duefion whether Child maintained by the Father, and 
who earns by Induſtry may prove as a Debt the ſur- 
plus of earnings beyond maintenance. 


« does not involve the Queſtion, whether a Choſe in 
% Ain may be ſo aſſigned, as to give a legal Title 
* to. the Afgnee. The Plea ſays, that the Plaintiff 
cis become a Bankrupt and the Debt transferred to 
«* his Afignees: the Anſwer is, that in form this is a 
% Debt to the Plainiiff, but in ſubſtance to a third Per- 
« ſon. And a Conſtruction agreeably to the plain 
« Terms of the Statute was put on it ſoon after it 
« paſſed, that ſuch Things as the Bankrupt held as 
« Traftee, did not paſs under the Commiſſion. That on 
< theſe Pleadings it muſt be taken the Debt did not ſo 
« paſs: and conſequently remained in the Bankrupt, 
<« who was competent, for the benefit of the party to 
« whom he had aſſigned the Bond, to maintain this 
« Action. 7 
Par. 4. 
e Earnings of a Child beyond Maintenance may be 
. nee e 

The Claim of a Child who makes earnings, and 
« lives with the Parent who. has regularly performed 
ec the Duty of Maintenance, is a * on which 


cc there 
t it meet the eye at once. is now! diſpegdraed * - though in 
is this, ances with u the antient 


. By th ri Rules 0 7 FW 
e. Choſe 


a ber. Bat this nicety 


Oa DER thereon. 


« there have been difficulties : chiefly perhaps from 
« the general Principle, ſtrongly tending one way, 
<« while the ſentiments of Humanity and Compaſſion 
« ſeemed to eſtabliſh a Ground 2 Equity on the 
vy other hand. 


« Thus on a Petition on the part of Miſs Macklin, 
« to be let in as Creditor on the Eſtate of the Father, , 


<« for the money he had received from the Managers 
&« of the Theatres on her Account, offering an allow- 
te ance thereout for living with, and being main- 
« tained by him during the time of her acting on the 


6 ſtage. | 


ce It was alledged in her behalf that the Court is fo 
« far from giving all the earnings to the Father, 
&« that where a Child has a fortune, it ſhall accumulate; 
and the Father ſhall maintain the Child. 


The Lord CnanczLLon ſaid, the Queſtion was 
« the ſame, as, if the Father had remained anſwerable 
« for himſelf, whether the Daughter could have main- 


« tained an Action againſt the Father, as for money had 
K and received to her uſe. That it would be danger- 


— — 


mit the A to make uſe of the perſon to whom it is | {ran 
the name of the Afignor in 3h fortad bein ee an Attorney 
to e the poſſe Han. Andthere- Hr an But the King ir 


fore when in common Acceptation an exception to \ this Rule 1 be 


a Debt or Bond is ſaid to be ht a th — 
24 0” td Be ai mil fil be fed — oy i 4 ra 


5 name, fignment, 
7 | | < Qus 
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Servanis.— Joint and ſeparate Debts; 


ous in Londen, to lay down a general Rule, that a 
Father having ſeveral Children who earn money, 

« which he receives, if he becomes Bankrupt every 

© child can come in, and cliim his debt for that 

« money ſo received while they lived with him and 

« were part of his Family. That a Father frequently 

ce ſets out his ſon to work as journeyman, and his 

85 earnings are taken to be the Father's. Here the Fa- 
10 ther, Mother and Daughters were all Actors, and 

&« lived together: the Father received the whole. 

« That it was extraordinary this ſhould all be called 

<« back, after a length of time, becauſe of an Act of 
« Bankruptcy. He therefore referred it to the Com- 
« miſfioners, to enquire how much the Father received 

“ to the Child's uſe, unleſs as to ſo much as was a 
« Covenant with the Daughter herſelf, 


Par. 5. 


Servants. 


G. B. L. 144, 5. «A practice is ſaid to have prevailed of paying ſer- 
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« ants an entire year's wages without conſent of Credi- 
& tors : yet however hard and unreaſonable it may ſeem 
< that they ſhould come in only for a proportionable 
« ſhare,on an equal footing of law with other Creditors, 
« this is all to which they appear entitled under the 
« Bankrupt Laws: which to preſerve this Principle 
« of Equality, ſubje& perſons in other reſpects re- 
« lated to the Bankrupt, to the Rigor of the general 
Rule. 


Par. 


Of the Intereſt which paſſes under a Commiſſion. 


| Par. 6. 
Of Joint end ſeparate Debts. 


ee Tt was formerly the practice where there were 
« ſeveral partners, to take out ſeparate as well as joint 
« Commiſſions againſt each: but now for a conſider- 
« able time, it has been allowed, that a Petition may 


« be received for an Order, for the ſeparate Creditors 


ce to come in and prove their Debts under the joint 
« Commiſſion. And that the Aſſignees ſhall keep 
ct giſtin&t Accounts: ſo that the joint Creditors may be 
te paid out of, the joint, and the ſeparate out of the 
« ſeparate Eſtate ; and the ſurplus, if any be, of 
et either, to be carried in aid of the deficient Eſtate. 
« And it has been thought it were well, if there were 
« a poſitive proviſion. Bur it ſeems in general to be 
« ſettled, that where ſeparate Commiſſions are taken 
« out againſt joint Traders, the joint Creditors, ſhall 
« no farther prove their Debt, under ſuch ſeparate 


« Commiſſion, than for the purpoſe of aſſenting to 


« the Certificate, or diſſenting, 


« But it may be otherwiſe when there is a joint 
te and ſeparate Fund, the Aſſignees poſſeſs them- 
« ſelves of the joint Eſtate, and the ſeparate Creditors 
* conſent that the joint Creditors ſhall come in, par; 
* paſſu : for then the Cafe ſeems no longer within the 
« reaſon of the Rule. 
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C. B. L. 5. 
x Ack. 138. 


Ex parte 


Bandieu. 

per Hardwicke, 
Canc. 

1 Ark. 98. 

G. B. L. 150.4. 
V. et: 1. — 
C. J. IL. 163. 


C. B. L. 5. 
1 Atk. 138. 


Ex parte 
Oldknow. 
8 May, 1783. 
S. P. f 


C. B. Io 6, 7. 
Ex parte 
Cobnam. 
24 Dec. 1784. 
Ex parte 
HavGon, 


24 June, 178 | 
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3 Wilf, 270. 


v. ſupra. p. 92g. 


0. B. L. 185. 


G. B. L. 185, 
6, 7. 


Ex parte 
Richardſon. 

1 Atk. 210. 15. 
1Atk. 21 

in the Caſe of 
Lowfield « 


Bankrupt. 


G. B. L. 184. d. 
Gibſ. Co. 1 
Burn Eccl. 


Of the Intereſt which paſſes under a — 
if not Judicial, 


TiTLE VII. 
Of the Intereſt which paſſes under a Commiſſion. 

« With reſpect to Debts owing by the Bankrupt, 
„ one Condition we have ſeen already, that it muſt be 
„the Bankrupt's own: The next is, that it have a 
« preſent not a contingent Exiſtence : and merely hav- 


© ing a Cauſe of Action, does not convert this contin- 


ce gency into a Debt. The general Grounds of this 
« Doctrine have been aaa in diſcuſſing the Proof 
& of Debt. 


SFECTFON LI - 

Real Eftates or Chattels Real.—Offices, Minifterial.— 
Entails, — Poſſibilities, Advowſons,-Revocable In- 
tereſts on a veſted Remainder in Fee, 

« With reſpe& to property of the Bankrupt. The 

t Commiſſioners may ſell Offices for Term of Years or of 

te Tyberitance, provided they be not ſuch as concern 

<« the Adminiſtration of Juſtice; all Truſt Eſtates to 

& the Uſe of the Bankrupt ; all Intails which he might 

* have barred with the remainders and reverſions, un- 

& leſs in and of the Gift of the Crown; and future 

< contingent Intereſts or remote poſſibilities. | 


te Amongſt ſaleable Offices according to the Diſtinc- 
ce ingtion ſtated, the Office of Under Marſhall of the 
4% City of London is claſſed : but not that of Serjeant 
„at Mace. 


« They may ſell an Advow/on : but if the Church be 
te void, the Bankrupt and not the Vendee ſhall preſent : 


73. Abr. 465. « for a firſt turn of à Benefice is not valuable in law. 


* . 


Eſtates in Tail Remainder and Reverſion. — Paſſibilities.— 


943 


Not purchaſes in Favor of Wife or Child, before the 


Party become a Fe. 


« It ſeems they cannot ſell the Balf-pay of an 
&« Officer. 


«Tt is iflertes, but ſeems 2658 of conſideration, 


« that where Lands are aſſigned before Marriage to 
the uſe of one who after becomes Bankrupt, and 
« the party with whom he intermarries, that the Com- 

« miſſioners may aſſign the Intereſt of the Wife, as well 
« ay of the Huſband. 


« A Covenant for Renewal of a Leaſe does not 
« pals to Mute. 


« If a man not being in Trade, 1 Lands 


*rupt, this is not Evidence of ſuch a Purchaſe as 


vill carry over the Intereſt in ſuch an Eſtate to the 


* Aſſignees under the Commiſſion : but it remains un- 
affected by the ſubſequent Bankruptcy. 


« But it will be otherwiſe where 158 ory was a 
Trader at the time. : 


Thus where Elizabeth Pearce being about to re- 
new a Leaſe, at the expence of a Fine of 1601. bor- 
rowed 8017. of Flood; (who borrowed 50 l. to raiſe 
*it for her) and gave a promiſſory Note to repay the 
Money, unleſs ſhe ſhould bequeath the Eſlate to 
ſome or one of his Children: ſhe afterwards, deviſed 


se the 


Cathcart v. 
Blackwood, 


Dom. Pzoc. 


26 Feb. 1765. 


C. B. L. 221. 4 
Tucker v. 
Coſh. St. 289. 
C. B. L. 222. 


Drake v. Mayor 


of Yarmouth. 


cit. 2 Vern. 97. 
Criſp v. Pratt. 
Cr. Car. 548. 
Lily v. Oſborn, 
3 b. W. 298, 


„to the uſe of himſelf, his Wife or Child, and S. P. 
@ afterward enter into trade and become a Bank- 


C. B. L. 228. 


C. B. L. 229, 


* purchaſes in favor of Wife or Child before the Pary 
: _ became a Trader. 


* the Eſtate to Flood's Daughter; but before the de. 
on ceaſe of Mrs. Pearce, the Father had become a 
hy Bankrupt : the ¶ Ng nees claimed a moiety of the Eſtate 
as transferred to them under the Commiſſion by the 


Loan made by the Bankrupt of a Moiety cf the 


<« purchaſe-money. The Mafter of the Rolls decreed in 
© their favour: and on Appeal, the Lord CHANEL. 
«10K confirmed the Decree: For that under the 


_ © circumſtances there was no ſaying, that the Aunt 


« would have left this Legacy to her Niece, but for 


© the Agreement with the /rading Father, That were 


< there no lien it might be dangerous to give it to the 
oe Mutes; but that in ſo far as the Money ad- 
« yanced was a lien, the Father procured an Interefh, 
ce which muſt go to the 4ſipnees. 


« A Man has an Eſtate in right of his Wife, re- 
« mainder to himſelf for Life; remainder to the Iſſue, 
t and for default of ſuch iſſue remainder abſolutely to 
e himſelf, with a power of Revocation : the Man be- 
* comes a Bankrupt, and after, the Wife dies leaving 


e no iſſue by the huſband, The Remainder. in Fee 
« veſts in the Afignees: and the power of Revocation 


js gone. 


SECTION II. 
Of perſonal Property. 
« Where Goods capable of Delivery are pawned or 


2 morigaged , and the Poſe Non remains in the original 
ao Pi roprietor, 


y 57 Cases Illuftrative: : 8 


« Proprietor, this is Evidence of Ounerſbip concluſive 
« againſt the Pawnee, who by ſuffering the party to 
« retain Poſſeſſion, deprives the Creditors of the only 
* indication of the change of properiy to which they can 
te Jook. | . . 
« Thus where one Tappenden was indebted to the 
« Plaintiff in 14007. and for ſecuring payment there- 6 


« of, mortgaged ſome leaſehold Eſtates, wharfs and 1 rg 5 


« three boys, but kept poſſeſfion of the boys, and ſome ere 
« time after became a: Bankrupt. The Plaintiff brought * K. 75+ 
« an ejectment, and got poſſeſſion of the leaſehold 
*eſtate 3 but the Aſſignees got the boys, The leaſe- 
« hold not being | ſufficient to pay the Plaintiff he 
As brought his Bill to forecloſe, and to compel the 
| « Aſſignees to redeem the boys z or that they might be 
þ * ſold to pay his demands. The Afignees, admitting 
* the leaſehold not ſufficient to pay the Plaintiff, in- 
« ſiſted on their right under the Statute, the Bankrupt 
having the Poſſeſſion and ating as owner thereof till 
* il © declared Bankrupt, Lord Tainor decreed, that 
the Plaintiff might be at Liberty to come in under 
the Commiſſion for his deficiency ; diſmiſſing the 
"2 I Bill fo far as it required an Account of the profits 
Fee i « of the boys; which were ordered to be ſold for the 
ion WF © benefit of the Creditors in generll. 


55 Par. 2. | 
Of real Property and Chattels real, the Delivery of the 
| Muniments ſuffices. | 
40 But where Goods cannot be delivered at the time c. B. L. 230. 
= * of the Contract, it will be ſufficient if the Mortgagee 1 
= has the Documents and Muniments delivered to him: 


P p p and 


| 
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C. B. L. 130 


Browne v. 
Heathcote. 
1 Atk. 160. 


Cas Es Hluſtrative. 


& and this is 3 Evidence of ſuch Poſſeſſion as under 
te the circumſtances ſhall be n. to an aH 
7 Transfer. 


| « As where Roger Williams and his partner gave 
Bond to the Defendant for 1200 l., and on the ſame 


| cc day executed 4 Deed of Aſſignment by which it Was 
agreed, that if default ſhould be made in payment 


4e of the Money advanced by Heathcote, they ſhould 


© make over to him or order, the goods in the two 


e ſhips Samuel and Molly and Anne Billander, together 
„with the Bills of lading, which might be the pro- 
ot ceed of the Returns of the ſaid Goods and Cargy 
for any Port in England, and ſhould- be conſigned 
<« to Williams, and his Partner, and that they ſhould 
«« put Heathcote in poſſeſſion. And they alſo cove- 


< nanted : That if they received advice from beyond 


« ſeaof. any Goods, they would | acquaint the De. 
© feridant Heathcote with it, and empower him to dif 
« poſe of the ſame, and keep the money ariſing from 
them in ſatisfaction for his Bond, 


Williams did accordingly aſſign to the Defends 
e thirteen Bills of lading, and ſeveral - Policies of In 
* ſurance on the Goods in the ſhip Samuel and Mol) 


< as a collateral ſecurity for the ſum of 1200 J.; the 


latter were endorſed by the Deteadagt, but the fo 
mer, not. 


4 « At _- time of ele Tranſaflions the hip Was a 


. << ſea, on a voyage to-Guinea, 
LI 9 0 4 % FWillia 


Was A 


illia 


| Caszs Whuſrative. 


ci Williams becoming a Bankrupt, the Queſtion 
« aroſe, Whether this 4 would bind the Cre- 
. diters a 


© Lord HARDwICkE held, that upon the whole, 
« this is not within . e of the Act of Patlia- 
„ene. i 


“And agreeably to this Caſe it has ſince been de- 
« termined, that a Mortgage of a ſhip at ſea, if the 
« Mortgagee takes all methods in his power to get 
« poſſeſſion, ſuch as a Bill of ſale, Sc. will be valid not- 
« withſtanding the Statute; otherwiſe no e could 
8 de made on a Ship at ſea. 


" Bus z it would be very different if 90 Creditor were 


.d ſuffer the ſhip to come back, and go another Voy- 


te age. But of this, which is not an exception but a 
« conſequence of the general Rule, more hereafter. In 


« of an Aſignment by way of collateral ſecurity, when 
« the Goods cannot aZually be delivered, has been fully 
* conſidered in a late Caſe, where the Principle and ex- 


1 This was Lever n the Aſſignees of a | Bank- 1. 
8 pt. 


. 4 The Caſe was- this: Syeds having received advice 
* from his Correſpondent at New Providence, by Letter 
Pppz2 te of 
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Ex parte 
Matthews 
2 Vez. 272. 


* the mean time it is proper to obſerve, that this effect f 


| © tent of its b will be found very clearly ſtated. ff 


Lempriere et al. 
Align. of Jobs 
Syeds a Bank - 
rupt v. K. 5 
II. T. R. 485. 
E. 28 G. Ul. 


1325 


Cases Muſtrative. 


« of 28 September 1786, that he was about to ſhip the 


* Goods in queſtion on board The Elizabeth, (which 
« would fail in ſeven weeks) on . Syed's Account, and 


having procured inſurance 28 November, applied to 


* the Defendant on the ſame day to advance Money ot 
the ſecurity of the Goods and of the Policy. — Hell 


« was already indebted in the ſum of 190 J. and vp. 
« wards to the Defendant: who agreed to advance 
e him 200 l. more on his Note of hand: provided that 
the Goods and Policy were aſſigned as a collateri 
« ſecurity for the whole Amount. This was accord. 
« ingly done by a flamped inſtrument 29th Nov, 
« 1786; reciting that Syeds had effects in the hands 0 
« Tucker and Forbes of New Providence, and that he had 


« received advice by Letters from them of 28 and 30 


« Sept. that they had engaged to freight on board 7h 
« Elizabeth, about 50 Ton of braziletto wood on his Ac. 


count; and then aſſigning and delivering the whole 
c of the ſaid braziletto, in conſideration of 400 J. ad: 


« yanced by John Poſley (the Defendant), as a ſecurity 


for the payment of the Notes given to him for tha 


« Sum: 


« And farther engaging to depoſit the Policy: and, 
te 25 ſoon as it ſhould be tranſmitted, the Bill of lading: 
« The deficiency in the produce of the braziletto, if 
“ any, to be made up; and on the other hand the 
© contingent ſurplus to be returned. The Policy and 
Letters were depoſited : and the Bill of lading in- 
« qorſed-to the Defendant as: ſoon as it arrived, which 

3 had | +6 was 


Cass NMuſtrative. 


« was not till after the Ad of Bankruptcy by Syeds on 
« the ad of February 1787, and the Commiſſion iſſued 


« the 10th, 


« On the Arrival of the Ship in April, the Goods 


« were delivered” by the Captain to the Defendant, 
« who paid the freight and charges. And now this 
« Action was brought by the Plaintiffs as Afignees. 


under the Commiſſion, to recover the Value of the 


« ſaid Quantity of braziilzizo wood. The Plaintiffs had 


not tendered the Charges when they demanded the 


66 Goods. 


% Groſe, J. was of Opinion, that the property re- 


| © mained in the Bankrupts till the Indorſement : and 
« that the Act of Bankruptcy intervening he was 


thereby precluded from diveſting himſelf of ir, in 


« prejudice of his Creditors : and conſequently he re- 


« fuſed to nonſuit the Plaintiffs, who ne. . 
« a Verdict, 


On a Motion to ſhew Cauſe why the Verdict ſhould 
« not be ſet afide, and a New Trial granted, after hear- 
© ing Counſel on both ſides, AsHHuRST, 1 delivered 
« the Opinion of the Couxr. 


And ſetting OY Conſideration of tender of | 


« Charges, | ſince if the Defendant were merely a 
* wrong doer, the Plaintiffs would not be bound to 
* * tender an indemnification for expences incurred in 

EE" -  * obraining 
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Juponuzxr of B. R. thereon, 


obtaining wrongful poſſeſſion, he entered on the 
< principal Queſtion. To the diſcuſſing of which he | 


laid down theſe Principles: that as between a perſon 
* who has an equitable lien, and a third perſon pur- 
< chaſing for a valuable conſideration without notice, 
ce the prior equitable lien ſhall not over-reach the title of 
« the vendee who has fair poſſi ſſion ard equitable lien, 
ce againſt the mere equitable intereſt; but that as between 


_ '« the perſon who has the equitable lien, and the Aſſe- 


& nees, if the Lien ſubſiſted before the Bankruptcy, the 
« Aſſignees never ſhall recover or retain the Thing, 
ce without diſcharging the Money due. For the party 
* who has ſuch lien ought not to be compelled to come 
de in on the footing of Creditors at large: their Credit 
« was given to the Bankrupt ; his, in rem. And thus 
* the money lent to the Bankrupt, becomes a part of 
« the Aſſets of the Bankrupt, only in conſequence of 
t the Credit given to the pledge; and when the 
« money is repaid out of thoſe effects, they are only 
* where they would have been had the money never 
been advanced. The Afgnees in reſpect of the per- 
<« ſon having the equitable lien, muſt ſtand in the place 


of the Bankrupt : by the Act of Bankruptcy they 


e acquire only the legal Right. The Bankrupt him- 
“ ſelf could not have retained the Pledge, and with-held 
„payment of the loan for which he had pledged it: 
“Neither can the Aſſignees. Nor can they deprive 
< rhe party of the poſſeſſion he has obtained, without 
e payment of the money advanced. And upon this 
Action, it is impoſſible for them to charge a for. 


« tious cor verſion, when the detention ariſes from a 


* lawful ſtipulation between the Defendant und the 


Bantrupi, prior to the Bankruptcy. 


« That 


Casz in CnhAxcRRV on the ſame Principles. 95. 


That this would be a Caſe not doubtfol if it “ era. 
« merely depended on Principles: but that it has 
« alſo been ſettled by Authorities. Whatever may be 
« ſet-off in a Court of Equity on the Ground of lien, 
« will be a defence to an Action of Trover. This has 
« been expreſsly laid down by Lord MansrIELD: 
« and this gives the Caſe of Brown v. Heathcote an ex- 
« preſs application to the preſent: for although there 
« was an Aſignment of the Bill of Lading, and here 
© only an Agreement to aſſign, that makes no diffe- 
* rence : ſince neither conyeys more than the equi- 
table Title. That there is another Caſe very material 
: eto this ;—which was, | 


dit 
hus e Caſe owing 6000 J. to Crowder with ſome Arrears Sz, Ex..of 
t of © of Intereſt, gave a Bill of Sale on three ſhips, which Caſe, etal. 


21 Nov. 1781. 


of © had lately failed from Liverpool to Jamaica; and all 


the “ Policies of inſurance thereon : to hold the ſaid ſhips or 
only WH © veſſels, et alia premiſſa, to Crowder, his executors, 
ver i © &c. as their proper Goods and Chattels. Two of 
ber- © the ſhips lay at Liverpool for ſome time after the | 
lace i © Bill of Sale was executed: The third returned to 
they WM Liverpool and made another voyage: but Crowder 
nim. never took poffeſſion of any of them. 

held 8 | 

* % Crowder applied to Caſe, ſoon after the failing 
85 * of the ſhip that went the ſecond voyage, to de- 
AE Be liver up the Policies : this he could not perform, 
1. © having inſured a large fum on one of them with an 
mal inſarance Broker (Barclay) who retained the Po- 
the © /icy as a ſecurity for the premium and for the ba- 


Ppp4 lance 


952 


March 1788. 


Ibid. 1779. 


* « lance on a general Account. On 23 March 1778, N 


t Commiſſion of Bankruptcy iſſued againſt Caſe : and « C 
te jt was not diſputed, that he was a Bankrupt in No- « h 
« vember preceding. One of the ſhips being captured « 
e 6 March 1778, as ſoon as Crowder heard of it he 1 
« applied to Barclay in July 1778, to give up the tt 
&« Policy; who refuſed ſo to do unleſs Croꝛoder 


e would pay the general balance, and alſo indem- $ 
© nify him, 


* Crowder declined this: but the Afignees acceded 
tt to theſe terms, poſſeſſed themſelves of the policy; 
&« and received from the bulk of the Underwriters to 
the amount of their ſeveral ſubſcriptions. 


% Crowder filed a Bill againſt the Bankrupt and the 
te ſſignees, praying that the Aſſignees might be de- 
te creed to account for the Money received on the 
c two. Policies, or deliver the Policy in their hands to 
« the Plaintiff, and ſuffer him to receive the Money 
due upon both, impowering him to recover in their 
t name, he indemnifying them. : 1 


6 Crowder died: and the ſuit was revived by Fal x: 
ce ner, his Executor. ; | 40 


« It was acknowledged that no delivery having ac- 
© companied the ſale, the Plaintiff muſt give up all 
claim to the ſbips. Pie | ec 


60 
o * * 


The 


"op 


Decree thereon, 


« The Lord Cyuanceiior admitted, that had the 
« Queſtion been on a Bond or any Choſe in Aion that 
« had remained in the poſſeſſion of the Bankrupt, at the 
« zime_ of the Bankruptcy, it would have been within 
« the Statute. That the queſtion therefore was on 
« the application of the Statute to the Caſe. 


«© That with reſpec to conſideration, the Aſſignment 
«in April 1777, was valid: being for a Debt then 
© que. 


© That as to the Policy in Barclay's hands, there 
« ſeems, independent of the Statute, to be the ſame 


transfer of property by Delivery of goods when 


« in poſſeſſion of the Pawner, or by Agreement to 
« deliver, when in poſſeſſion of a third perſon. That 
% Crowder acquired a Right in Equity to the Policy 
jn Barclay's hands, and the Court would not turn 
« him round to ſeck his relief againſt Caſe. 


© That whatever binds the property in the hands 
e of the party before the Bankruptcy, will bind it in 
« the hands of the Aſſignees: they taking under a de- 
« rivative Title ſubject to all equitable liens: and the 


. © Aſſignees therefore would be bound by the Contract 


te of the Bankrupt. 


Then on the Statute. —That ſays,— F any perſon 
* ſhall become Bankrupt, and at ſuch time as they ſhall 
* ſo become Bankrupt ſpall, by the Conſent and Permiſ- 


* fron 
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Continued. 


« Fon f the true Ge ant Proprietary, bave in their 
© pyſeſhion, order, and diſpoſition, any Goods or Cbat- 
« zels, whereof they ſhall be reputed Owners, and take 


© wpon them the Sale, Alteration or Diſpoſition as Owners, 


«< tbat in every ſuch Caſe, the Commiſſioners ſhall have 
ce potver 10 ſell and diſpoſe the ſame, 1o and for the be- 
net of the Creditors who ſhall ſeek relief by the ſame 
« Commiſſion,” as fully as any other part FP the Eſtate of 
© the ſaid Bankrupt : 
The Queſtion therefore is, Whether the Bank- 


\ 


rupt's Intereſt falls under Goods and ' Chattels in the 


% Act; and whether that Intereſt reſided in the Bank- 
* 7upt in any form of poſſeſſion, or of right, at the 
time of the Bankruptcy. His Right was merely 
. equitable; to redeem. Barclay had poſſeſſion againſt 


the Bankrupt, The Bankrupt, when ſolvent, af- 
* ſigned all his intereſt in this Policy to a ſtranger. 


& It is objected that he did not then deliver Poſſeſſion : 


but he had it not to deliver; and therefore he did 


« all he could, aſſign all his equitable Right to the 
4% Plaintiff. The Statute is to be conſidered as Jus 
ce PosiTivi: and it is impoſſible to charge the Aſſig- 
te nee of this Equity, with having left the poſſeſſion 
* of the Thing aſſigned in the hands of the Bank- 


s rupt. In Caſes of ſhips at ſea Hmbolical poſſeſſion 


646 is allowed: and this, on the behalf of Crowder is 


„ much clearer of the objection of poſſeſſion . That 


e it had been argued, that Crowder ſhould have given 


* notice to Barclay of his equitable Intereſt; which 
a © would 


| Continued. 
« would have been publiſhing to the World, that the 
« property did not belong to the Bankrupt : That 
« tc this, the firſt anſwer is, there was not a ſcintille 
« of property in the Bankrupt ;z ſecondly, had no- 
« tice been given, it would have been a tranſac- 
« tion merely between Crowder and Barclay. That 
« conſequently the Aſfgnees muſt account for all 


© money received on Barclay's: Policy ſo far as it 


« affected the ſhip ; but not on the other Policy un- 


« derwritten at Liverpool, and which remained in the 


«* Bankrupr's hands, if the Act of Bankruptcy pre- 
&« ceded: the delivery of that Policy to Crowder. And 


« the parties were left at liberty to try that Fact if 


© they thought proper. 


© ASHHURST, J. concluded with obſerving that this 
« Caſe applied ſtrongly to the Caſe before the Court ; 
* and that it might be greatly inconvenient to com- 
e merce if it were laid down as law, that a man 
wy could never take up money upon the credit of goods 


* conſigned till they actually arrived in port. That 


« on the other ſide there ſeemed to be no inlet to 
* Fraud, nor any inconvenience: ſince no perſon 
« could be taken in to lend money on the credit of 


te the Cargo after the party had delivered over all 
on his documents to him who hed the A lien, 


4 ꝗ That on the whole therefore the 15 RT thought | 


* the Verdict was wrong, and that 8 wh to va 
% New IRIAL. | 
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2. Cowp. 232, 
"i 


Permiſſive Poſſeſſion in a' Bankrupt of the Goods of other; 
| olſtenſibly as bis own. 


Par. 3. 


On Trover, for Goods the Verdis had been for 
the Plaintiff. And on Motion why the Verdict 


© ſhould not be ſet aſide and a Non- ſuit entered, the 


Facts were theſe. 


21 J. I. c. 19. 
10. 


&« Mace kept a Public Houſe; had a Licence 3 and 
e ſaid ſhe was married to one Penrice: ſhe entered his 
Name in the Exciſe Office, with a note in the margin, 
« married. Penrice kept Poſſeſſion of the Licence, and 
© of the Houſe and Goods, till he committed an Act 
« of Bankruptcy by abſcondingg. Mace the Plaintiff 
« firſt claimed the Goods by virtue of a Bill of Sale: 


< but afterwards as her own property originally z. deny- 
« ing that they were ever married. 


te A Doubt occurred to the Lord Ch. J. at the Trial 
« whether this Caſe did not come within the Statute, 
« And it was ſuggeſted that there was a ſimilar Caſe 
« depending in C. B, where the Queſtion was whether 
« the enafting Clauſe extends farther than the Pream- 
« he: The Preamble only ſaying, And for that it 


« often falls out that many perſons before they become Bank- | 


« rupts do convey their Goods to other Men upon good 


e Conſideration, yet flill do keep the ſame, and are re- 


te puted the Owners thereof, and diſpoſe of the ſame as 
« their own, Be it enatied,—And theu comes the Clauſe 
& already cited. | 


„The 


cc 


40 


he 


e The Doubt that had been ſuggeſted in the Com- 
« mor Plear, was, Whether the Terms of the enact- 
« jng Clauſe ſhould be ſo conſtrued, as to include 


Goods not originally the Bankrupt's, or whether 


957 


© they ſhould be limited by the introductory Clauſe to 


Goods that were bis; and of which, after making diſ- : 


« poſal, by ſale or ep N. he Aer 1 $i 
cc hs Mon. 1 | : 


te 1800 MaNnsFIELD in delivering the Opinion 'of © 


« the Cour ſaid, that Poſſeſſion which the Bank- 
te rypt had of theſe Goods was emphatically a Poſ- 


« ſeſſion of them as bis on: and that though there 


« appeared a variety of mooting in the Books with- 
te out any determination, the Court v was S upon 
« the General Principe,” . Ne 


« Had the Statute meant to comprehend nothing 
© more than was contained in the introductory Clauſe 


.< it would have operated nothing. Becauſe before the 
© Statute, if a Man had conveyed his own Goods and 


had kept poſſeſſion, ſuch poſſeſſion, as againſt other 
« Creditors, would have been fraudulent. The Statute 
provides therefore, that if he keep as his own the 

e Goods of another perſon, that other perſon ſhall 
© not afterwards come in and exempt ſuch Goods 
* from the Claims of thoſe who have given Credit on 
te the oſtenſible Ownerſtip. 


8 At 
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e this Caſe, the Court were equally clear that the 
_ * verdict muſt have been void: For that Mace after 
42 * declaring, herſelf married, and that theſe were the 


«© perty. 


Where Poſſeſſion not clear in what capacity. 


& At. the ſame time that the Statute does not ex- 


tend to all. poſſible Caſes, where one man has the 
Goods of another in poſſeſſion. It does not extend 
ee to the | Caſe of Gold/miths- or Fudors, who | have 
10 « the poſſeſſion of the Goods of others as mere Tru. 
tees, whether for cuſtody or to ſell for the uſe of 
their Principals: the Goods muſt be ſuch. as che 


party ſuffers the T! rade to ſell as bis own. 


ec That on this Ground tha Fore mul 1 ſet 


40 On bs i Ground upon the circumſtances cf 


goods of Penrice in right of the Marriage, ſhould 
* never be permitted to claim them as her ſole pro- 


3 BSE 
= 


Per. 4. 1.43443 26; 


Caſe of Doubt whether the poſſeſſion was betieficial or, 
| bona fide, really fiduciary. 


«A Caſe came before the Court of King 5 | Bench, 
© in which the Judges were not all of the ſame Opi- 
nion as to the nature of the paſſeſſon, whether it 
« were merely of Truſt and Cuſtody bond fide as 


Agent, or of Diſpoſal ſo as to be within, the 
S Statute. 


lt deſerves therefore to be ſtated at large, 


« A Commiſſion 


Pc 


n 1 


et 


cf 


ter 
the 
uld 


Poſſeſſion preſumes Ownerſhip and in what circumſtances 


it is concluſive Evidence. : 
a 12 


wh ec 3 iſſued againſt Bean in. . m 
« under which he obtained his Certificate. He did 
« not remove from his Houſe: nor were the furni- 
« ture, houſhold goods, and plate - fold or removed: 
a he temained in poſſeſſion : and, after certificate, en- 
6 gaged in Trade on his own; Account, and continued 
« in Trade till ſome time in the Summer of 1779. 
« after the execution in queſtion. 


But though he traded for himſelf, he was con- 
« tinued in the houſe by the Mentes as Agent for 
« them, in getting in his effects and ſettling his 
«affairs. And in all the ſtatements which they laid 
« before his Creditors down to March 1779, the 
houſehold Goods in Queſtion, (inventoried and 
& valued immediately after the men were in- 
« cluded. 


. In March 1779, two of Bear's Creditors com- 
menced an ng recovered a Judgment,” and I ſhed 
out a fieri facias. „ : 


« In June the Execution came in. About the ſame 
« time the Aſſignees had the Goods again appraiſed and 
«* valued at 353 J. the Action on which the Queſtion 
« was made, commenced 11 November 1779, and 
two days after a ſecond Commiſſion iſſued againft 
«* Bean. The time of the Act of Bankruptcy on which 
© this ſecond Commiſſion iſſued did not appear. 
1925 The Plaintiffs proved a Debt under it. The Queſ- 


* 
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Walker v. 
Burnell. 
Doug]. 303. 
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« tion 


Continued. 


ce tion was, whether Baus Poſſeſſion was ſuch as en- 
66 r the Hy under h Commiſſion. 


Lord Manyfeld 0 was of opinion, the Caſe could 
ot whe be brought within the Statute, Thar if Bean 
c had ſold the Goods it would have been a breach 
4 of Truft toward the Plaintiffs; that he was as 4 
« Banker who has Plate nen to Aren 


60 Wi lies, J. That the Words of the Statute are, 
« gate upon them the Sale, Alteration, or Diſpoſition as 
« Owners, Bean did not ſell ; but was permitted to 
* uſe the Goods as viſible owner for ſeven years. 
That he ſhould. not give a decided opinion on the 
« point. It might come often before the Court. But 
© chatic did not ſeem to him like the Caſe of Plate 
« ſent to a Banker's. 


| « Abburſ, | J.—That he looked on this as the Caſe 
< of a ready furniſhed lodging: only in lieu of Rent. 
«© Bean gave his ſervice in ſettling and arranging the 
« affairs. 


e Buller, J.—That Queſtions of this kind haye 
e more of Fact than of Law in them. That the ſort 
© of Poſſeſſion, Diſpoſition, Ec. are Facts to be proved, 
4 and for the conſideration of a Jury. The Statute 
<« ſays, ſpall have in their Poſſeſſion, Sc. any Goods or 
&« Chattels whereof they ſhall be the reputed Owners, 
Here the Bankrupt was not the reputed owner. 


« That 


«cc 
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« That Poſſeſſion of Goods expoſed for ſale in a-ſhop 
« may be within the Statute. But Poſſeſſion of the 


« furniture in an Houſe is no more Evidence of a 


« Right to that furniture, than of a Right to the 
« Houſe, 


*The learned Judge muſt it ſeems be underſtood 
« that it is not ſuch Evidence as precludes explana- 
* tion from circumſtances, to ſhew that it is a ſpecial 
« poſſeſſion of Agency, and not a poſſeſſion carrying 
the Reputation of Ownerſhip, 

| 4 

« He who ſees a man who is carrying on a Trade, 
&* in, Poſſeſſion of the Goods of which before he was 
« Owner, and living in the Houſe, in which he had 
© lived before while Maſter of that and of his other 
« property, has aſſuredly ſome Ground for ſuppoſing 
« that he continues owner. A Commiſſion of Bank- 
© ruptcy is indeed Notice that the Ownerſvip is de- 
« veſted : but a Certificate reſtores the Capacity of 
« Ownerſhip, and then if he renews Trade with the 
« external marks of property, the Goods originally 
« his being in his poſſeſſion and uſe, (for they were 
« the furniture of the Houſe) it is not perfectly 
* clear how the Knowledge which the Creditors under 
the firſt Commiſſion had, of the Nature of the 
« Poſſeſſion, ſhould affect the Creditors under the ſe- 
cond Commiſſion, 


Qqq „be 


gi 


does not of courſe infer general Property ; becauſe 
it is known from the Nature of their Employment 


Of Goods in Tranſitu where Aſſent all be preſumed. 
© The Poſſe ſſion of a Goldſmith or of a Banker 


< they have the-Cuſtody of the Goods of others fre- 
% quently committed to them. And there might be 
% other inſtances of a different ſpecies, where the 
« Goods compared with the circumſtances and buſineſs 
„ of the Trader would explain themſelves, to be a Bail. 
« ment for ſafe guard; and not a. permiſſion to uſe 
«them in ſuch manner, as would hs es them the 
<* reputed Owners, 


a all Caſes of this kind it is for the Jury to con- 
« ſider, whether the Trader was ſuffered to exerciſe 
«a Diſpoſal over the Goods as if they had been his 
« own. This Poſition of the learned: Judge will not 
« he controverted, Oa the other hand, the doubt 
* expreſſed whether here was not a Diſpoſal con- 


t rinued for a great length of time, and fo circum- 
« ſtanced under the peculiaricy of the Caſe, as to in- 
« quce them to regard the Bankrupt Bean as hav- 
ing ated as the vilivie Proprietor, may not be 


* thought entirely without foundation. 


Par. g. 
Of Goods in tranſitu. 


« On Delivery of Goods two Queſtions may ariſe: 


* upon either of which it will depend, whether the 


* [nterett is ſo far transferred, as to be deveſted out 
« of the Bankrupt, or whether it will paſs to the 
« Aſjiznees. Theſe Queſtions are, whether the Goods 
in ii anfuts were couutermandable by the Bankrupt: 

« fot 


riſe: 
the 
] out 
the 
3000s 
rupt: 
cc fot 


Continued. 


« they arrive at the Place of their Deſtination is a 
« Coun:ermand ; or whether, ſuppoſing the Delivery 
not countermandable, the Trader was ſui Furis at 
« time of making it: for if it was made in contempla- 
« tion of an immediate Bankruptcy, and with a view 
te to give an illegal preference to a particular Creditor 
« jt is void, as being diſallowed by the Principle which 


963 


« for if ſo, an A7 of Bankruptcy intervening Before 


« pervades the Bankrupt Laws, Equality of Diſtribu- 


« tion: and no private Act to defeat this Equality can 
de ſuffered to take effect. 


- 


Thus, if a Perſon ſend Bills of Exchange, or 
« conſign a Cargo in the Courſe of Trade, and a Per- 
« ſon to whom he ſends them has paid the Value before, 
te though he did not know of the ſending of them at 


« that time, the ſending of them to the Carrier will be 


« ſufficient to prevent the Aſſignees from taking them 

© back in Caſe of an intervening Bankruptcy. For 
in ſuch Caſes *cill Actual Diſſent, there is an Aſent 

« preſumed, and the implied contract does not reſt in 
« ſuſpenſe (ſo as to prevent the Transfer of the In- 
« tereſt) *cill final Delivery and Acceptance . And 
t thus it is, that Lands extended in a Statute are 


The 8 Mancina or ceptis poſtilminium e. 
Numantina has been adduced was held clear Law, quem Pater- 
as illuſtrative of this Point patratus dedid{{ſet, ei uen e Poſt 
* Videaturne ei quem pater pa- liminium. 

* tratus dediderit Ii is non ſit re- 


IV. Burr. 
Mans. 2239 


Vile Andy. + Sol 
| 8e. fr 
Cio. * 


* bound 


II. 32. 
OR. I. 40. 
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% bound: though not finally in the Conuſee until the 
« delivery on the liberate and his Aſſent; for on the 
* return of the Writ he may refuſe them as over- 
« valued: but in the mean time his Aſſent is preſumed, 
<« and when afterwards given it ſhall relate to the ori- 
« ginal Tranſaction. | 


- 


Under this head another Caſe merits Obſerva- 
< tion. 

« The Defendants who were Mercers in London, 
« uſually dealt with Cripps and Quarme, Partners at 
« Penryn in Cornwall. 17 April 1715, the Defen- 
« dants by their order ſent certain Goods, and gave 
« them Credit on their Book, they being at the ſame 
< time indebted to them for other Goods. 18 May 
« following, Cripps and Quarme, without the know- 
« ledge of the Defendants, ſent divers ſilks, (the ſame 
* ſent in April) to Mr. Penballow at Penryn for the 

4 uſe 


/ 


d thi n n land onthe fasten der, Me was ook 
Non Acceptance ** defendi po- the Rights of a Roman Citizen, 


1e poſtliminio rediifſe : de- if that ſurrender were not con- 


„ ditum mon ee, quoniam non ſtrued incomplete for want of 

it receſtus. Nam negue dedi- Acceptance. In the Queſtion 
ſiauem neqgue donationem fine ac- concerning Goods in tranfitu, 

© ceptione intelligi poſſe.” delivered before a Barikruptcy 
But here the inferring of the - in the regular courſe of Trade, 

| Neceſſity of an Acceptance to but not arriving till after, the 
complete the /arrender was. of favorable Conſtruction depends 


the favourable kind: for by the upon reſuming Acceptance: as 


Continued. 


« uſe of the Defendants. Tune 4. Cripps and Quarme 5 


« became Bankrupts. June 6. they wrote to the De- 


« fendants ſignifying their Affairs were in a declining 
te ſituation, and that not thinking it reaſonable that 
« the laſt parcel of their Goods ſhould go to ſatisfy 


« their other Creditors, they had not entered them 


« jn their Books, but left them with Penhallow who 


« had orders to deliver them to the Defendants, — 
© Tune g, a Commiſſion iſſued : June 13, the Defen- 


& Jants received the Letter : which was the firſt notice 
« they had of the delivery to Penballow : and as ſoon 
« az poſſible they ſignified their Conſent to take the 


“Goods again. 

&« Sir Jobn Pratt ſtated the Queſtion as being, 
« Whether by the Delivery o Penhallow without more, 
« the property was allered : for if that Delivery were 
© countermandable, the Act of Bankruptcy interven- 


* ing before Aſent of the Defendants would prevent. 


e the property from veſting, That he thought from 


© the 


1 _— 


the Contract, if incomplete, is ment, as one whom his Coun- . 


countermanded by the Bank- try abſolutely renounced, the 
ruptcy. But the general Prin- Queſtion of Acceptance could 
ciple is common to both Queſ- have had no Place. 

tions, that Acceptance either But as Con/u/ he had com- 
poſitive or preſumed is of the manded the Roman Army in 
Eſſence of a 'Transfer. Spain. He had been ſurround- 


It has been ſaid the Caſe of ed by a much inferior Army of 
Mancinus was favorable: Had the Enemy, after. having been 


he been ſurrendered with a de- obliged to raiſe the fiege of Na- 
ſign of delivering him to puniſh= mantia. For the Preſervation of 
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Suppl. 
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Toe the circumſtances, there was ſufficient to toll a ſub- 


Continued. 


* ſequent power of countermand : and that this De- 
„ livery was in ſatisfaction of the Debt. That al- 
e though bare Delivery would not extinguiſh it, be- 
, cauſe of the Power to diſſent, yet the abſolute pro- 
ce perty paſſed in the mean time, ſubject to a Diſagree- 
ce ment; the Contract did not ſtand open till Agree- 


e ment, but was complete, unleſs there were actual 


% Diſagreement. That therefore the Delivery to Pen- 


1 þallow, being on good conſideration, and prior to 


< the AQ of Bankruptcy transferred the abſolute pro- 
" « perty, it being ſtated that they never diſagreed. 


« Here was not an original Delivery of Goods, 


4 either in the Courſe of Trade or in payment of a 


« Debt for the Recovery of which due Diligence has 
been uſed by the Creditor : but it is a ſending back 
<« of the Defendant's own Goods ; and this in ptoſpect 
« of failure: which if it were not capable of another 
« Anſwer, would fall under a different head of Caſes 


co lo 


the Army he had figned a Con- 
vention which. ſtipulated Peace 


between Numantia and Rome on 


the Terms of equal Alliance. 
He was recalled by the Senate : 
and in that Aſlembly the Peace 
he had ſtipulated, was received 
with high reprobation : The 
Senate refuſing to confirm the 


Convention, and retolving that 


on the commencement of the 


Conſulate of the enſuing Year, 


the Queſtion ſhould be moved on 
the Invalidity of the Treaty, and 
the ſurrender of thoſe who with- 
out Authority had pledged the 
Faith of the Republic. 
Accordingly the new Conſt uls,“ 

immediately on entering upon 
their office brought the Queſtion 


be fore the Senate: end a reſolve 


was paſſed, that the Tribunes 


ſhould propoſe, that the Peace be 


diſallowed which had been ſti pu- 
lated 


* 


«c 


8 


Immaterial whether Aſſent or not where undue Preference 


was intended. 


* 


« to which all Queſtion of Acceptance.and of Counter- 
« mand is immaterial. The true Anſwer ſeems to be 
« ſuggeſted by a great authority: that the Traders 
« when theſe Goods were ſent them by the Defen- 
« dants, conſcious of their fitvation, refuſed to ac. 


« cept, and honeſtly returned them: under the juſt 


« impreſſion that in their circumſtances they ought 
« not to blend theſe Gonds with their property, they 
t never entered them in their bocks : Penballow while 
« he held them, held 1. as a Truſtee for the mw | 


« fendants. 


* But where on the Kvidence an Intent appears to == etna 
« give an undue | Preference, an Aſſent ſhall not be | 


2: and if actually given would be ineffectual. 


tt pręſamed: 


* 


* 


Anne and Jaac Stott were Merchants and Co-. 
partners. March 27, 1707, Iſaac went out with 


intention 


lated with Numantia ; and that 
tzoſe who without Authority of 
the Republic, had taken upen 
them to engage the Faith of the 
Republic be delivered to the Na- 
mantines, Mancinus exerted him- 
ſelf in promoting the Reſolve for 
his ſarrender to the enemy paſs- 
ing iato a Law, Ihe Namantines 
r'tuſedto accept him, and inſided 
tnat they were not bound by the 


tender of the General, 


when a 


8 
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Hague et al. 
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Roman Army enjohed the fu! 


benefit of the ſtipulation ; which 
it reicinded as invalid, that 
Army ought to be in the fitua- 


tion trom whence they were re- 


leaſed. 


On his Return, Ane en- 
tered the Senate. 


The Tribune Rutilins oppoſed 
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Caſe illuſtrative of this Principle. 


« intention to ab/cond, and did not return till after a | 


* Commiſſion iſſued againſt him, 


« On the goth a Letter was received by the Defen- 
« dani, written by J/aac Scott, dated Dover, 23 
«* March, incloſing a Bill of Parcels dated 23 March, 
« of ſeven Bags of Cochineal for 16451. 145. 6 d. as 
« ;f the Defendant had purchaſed the ſame of the ſaid 
Anne and Tſaac Scott; and informing the defendant 
ce that he, Iſaac, was gone off, and that he had depoſited 
< the ſeven Bags'at George Street's Warehouſe, in Rolleſ- 


* zor's Name and for his Uſe; though in Fact he had 


ee not purchaſed or agreed to purchaſe any ſuch Goods 
« of them: but the Defendant imagined it was in- 
© tended to ſecure him in part of, the Debt due from 
« the Partnerſhip. 


# 


On the zoth of March, the Defendant went to the 


g * Warchouſe of George Street, in Thames Street, which 


pro CAEC. 37. 


de Was 


bed not been delivered to the 
Enemy. On this we have the 
opinion of the great Ornament 
of the Laws, the Philoſophy, 
and the Eloquence of Rome *. 


by the ſurrender to the Enemy, 
independent of their Acceptance 
or Refuſal, Mancinus had loft, 
without poſlibility of Recovery, 
the Rights and Condition of a 


Citizen of Rome. To this it 


was urged, he had loſt them, but 


conditionally, on an Event which 


had never taken place: that of 
his being accepted by the Enemy. 
he Argument prevailed for his 
re- entring on the Rights of a 
Roman Citizen as fully gs if he 


\ 


«& Ut Religione Civitas folvatur 
«© Civis Romanus traditur : gui 
© cum eſt acceptus, eff eorum 


% quibus eff deditus ; „i non acci- 
'«« piunt, ut Mancinum Numan- 
ini, retinet integram cauſam et | 
Jus Civitatis. 


Upon 


« was a public Warehouſe; where he found the ſeven 
« Bags of Cochineal depoſited in his Name; which 
« he ſold, and applied the Money to his own Uſe, in 
« part payment of the Debt due from them to him. 
They had been depoſited there with Street, on 26 
« March, for the Defendant Rollefton. On the 25th, 
« Tſaac Scott told Street that they were for the Defen- 
dant: and they were ſo booked in the Warehouſe. 
But though the Goods were ſent to the Warehouſe 
« before Iſaac Scott's Act of Bankruptcy, the Defendant 
« did not then know that they were there: and he did 
« not declare his Acceptance till after that time. 


e Lord MANSFIELD ſaid the ſen! was to Nothing : 


« The Depoſit was not completed antecedent to the 
% goth of March. Nor did Rollefton in Fact aſſent to 
* any thing but the falſe bill of ſale ſent to 


e him from Dover; which Bill was after the Act of 


* Bankruptcy committed, and was ſent to make him 


« a Creditor, upon a falſe Foundation of a Dealing on 


« Speculation. 


« And Yarzs, J. obſerved the TranſaQion was 


void and ſeemed a Fraud: there being no Account 


Upon the Queſtion of preſump- 
tive Acceptance, and in a va- 
nety of other Points, the great 
judge who has lately retired, 
iſed to illuſtrate our Law b 
References to claſlic Literature, 
and thoſe parts of the Roman 


Juriſprudence, which are de- 
rived from pure and univerſal 
Reaſon.— In what manner, with 


what eaſe and gracefulneſs, with 
y what aptneſs of application, can- 


not ſoon be forgotten. 


« ſtated, 
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TawrLs and ALDERTON. 


« ſtated, and a voluntary Depefit made to favor Relltg, Fi 


6 bon. « Dr; 
1 ae 725 TY 4 | IE" | « h 
* And be the Conſideration how meritorious ſo. f 

2» ** f ** 1 « NM. 
© ever as between the parties, be the payment hoy. « Po 


& ever clearly a Duty, if the ſtrict and univerſal Rule 
' | | 6 

* of the Bankrupt: Laws ſtood not in the way, till ii *** 

ein Contemplation of Bankruptcy a Preference be * No 


.< attempted, the ſtrong hand city Law . in. the 


* nen 


This is completely demonſtrated in two very ce- 
% tebrated Caſes, in which beſide, all the Grounds of 
« Delivery, Acceptance, Payment, authoriſed, or in- 
elffectual, were developped in the cleareſt and moſt 
© convincing Manner. But the leading Priaciple is 
* our object. 5 


« * 


« The Bankrupts 7 November 1766, indorſed a pro- 
te miſſory Note drawn by Bryer and Edward for 600 |, ho 
*to Temple, ro whom they were indebted largely, thi, 
«and ſent it in a letter directed to him at Trowbridge, fen. 
t which Letter was carried to the Poſt Office that Morn- he 
« ing, the Bantrupis thinking that the Poſt day for 


mo 
« Trowbridge. By the courſe of the Poſt, which went eſp 
« out the Saturday Night, the Letter was received on I. tert 
« Monday the roth, and could not be fo before, | Nic 
e | Th 

It was a common negotiable Note for 600 l. mic 

« which was indorſed, and ſent under theſe circum- t 
« ſtances by the Bankrupts to Temple. the 


( The 


RE ASOus delivered by Lord Maus xp. | 


« The Bankrupts had given two Notes to the 
« Drawers of this promiſſory Note for 300 l. each» 


« which had not been diſcharged. On Saturday go 


« March, (the day after they put the Note into the 
« Poſt houſe) they committed an Act of Bankruptcy: 
«and it was admitted upon the ſpecial Caſe, that the 
« Note was ſo indorſed and ſent in contemplation of | 
their er and eg failure. 


Two Queſtions ha been made. 


« Whether the Bankrup!'s Property in the Note was 
* deveſted before the Bankruptcy ; And, whether a 


« Trader Can in any Caſe, 2 2 ſuch a Preference as 
this, 


4. Lord Mansrigl ſaid, that the only Queſtion he 
„mould make, was, whether under the circumſtances of = 


ly, bis caſe, the indor ſing and ſending this Note to the De- 
ge, ſendant is fraudulent and therefore void. And that 


n- he choſe to put it on that Ground, becauſe the 


for moſt deſirable Object in all judicial Determinations 


ent F eſpecially in mercantile ones (which ought to be de- 


on . termined upon natural Juſtice, and not upon the 
Niceties of the Law) is to do ſubſtantial Juſtice. 
That therefore he would avoid laying the ſtreſs, that 
0. might properly be aid, upon Aſent being neceſſary 
um to complete the Contract; or the want of a Delivery: 
wok the ETON being, that 4 Contract ſhall be pre- 


e ſumed 


Continued, 


e ſumed complete upon any Diſtindbion where the Juſtice 


* of tbe Caſe requires it, We there is no atlual 
« delivery. 


0 That as to the Queſtion, Whether the Indorſe. 


ment be fraudulent, it is certain, that to the moment 


* of. an Act of Bankruptcy committed, the Statutes of 
« Bankruptcy, leave a Trader every power an Otoner 
* can have over his Eſtate, By Deed a fraudulent 
« Conveyance is an Act of Bankruptcy, other frau- 


4 dulent Diſpoſal, though not an Act of Bankruptcy, is 


« void as all Acts to defraud Creditors, or the public 
T Laws of the Land, are void. 


That the true Queſtion is, not whether a Man 
% may in any Caſe upon the Eve of a Bankruptcy, do 
« an Act which in conſequence gives an advantage to a 
e particular Creditor. It will depend upon the Act: 
« if in tke courſe of Trade, this is a fair Advan- 
« tage: if a Creditor threatens legal diligence and 
«there is no colluſion : or begins to ſue a Debtor, and 


ehe makes an Aſſignment of part of his Gocds. But 


tt that it never entered into the mind of any man to 
„ ſay, that a Man in contemplation of an Act of Bank- 
« ruptcy could fit down, and diſpoſe of all his effects 


to the Uſe of different Creditors: yet this cannot 


t be prevented but by excluding the preference to 


20 any. But that if done in a courſe of Trade and 


not fraudulent, it might be ſupported. 


That 


T 


FisnAkR and FokDYCE. 


„That this was not done in a Courſe of Trade: 
« for there never was any dealing between the parties 
« in ſending indorſed Notes ; there was no application 


a made by the Defendant ; it was done with a view to 
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« poſitive iniquity : And was an Act moſt certainly | 


not complete as between the parties. 


&« In this Caſe the Defendant did not produce the 
Letter encloſing the Note, nor aſſign any Reaſon for 
its bee 


* In the laſt Caſe to be mentioned on this head, 
« Fiſhar a Creditor to Fordyce and Co. to the amount 
« of 1300 l. and upward, paid into their ſhop as 
« Bankers upon 16 June 177, the farther ſum of 
« 70004, and had it written in his Book, according 


to the uſual Courſe; which ſum he had borrowed 


« for the purpoſe of accommodating the ſhop during 

« the holidays; and at the time the Money was paid 

in, he ordered the perſon who paid it, to tell them, 

e he ſhould not draw the Money out before the 

« Friday following : which they were told "ne: 
* ingly. ; 


4 On June 9, Fordyce ſet up all Night ſettling his 
* Books and Affairs in Contemplation of going off: 


« and being poſſeſſed in his own ſeparate Right of the. 
© two Notes hereafter mentioned, about flve in the 


* Morning he encloſed them in a Letter to Mr. 
* Fiſbar. Mr. Fordyce concei "_ that the Money lodged 


2 | | me © by 


| Herman Alg - 


nee v. Fiſhar. 
Tr. 14 G. III. 


Cop. 117. 
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63 Continued. 


« by Mur. Fiſbar with his Houſe on Saturday loft war « 


ſum about which perbaps even ſome pains had been taten 


1c zo. place. it there,” he has the bonour to ſhew him that 
« preference which be conceives is certainly his due. 


« 53000, Collins. and Co. 3d. Fuly. 
« 17000. 185. 4d. T. Wm, folly, 20 June, 


Mr. Fordyce delivered the Letter and Notes to Mr, 
« Harriſon his Clerk, with directions to carry them 
« to Mr. Fiſhar's office, and to give them to him. 


 « About 6 O'Clock in the ſame Morning, Mr. Fordyce 


„went to France. At half after eleven the ſame 
« Morning the Commiſſion iſſued againſt him. Har- 
<« iſon about ten o'clock the ſame day, called at the 
« Defendant's Office: not finding him at home he 
returned about twelve: but it being holiday time 
« the Office was ſhut. On Thurſday the 11th, Har- 
« r;ſon delivered the Letter with the Notes to Mr. 
James one of the Partners of Fordyce, who ſent for 


_ * the Defendant : when Mr. James in the preſence of 


« the Defendant and Mr. Bellamy, opened the ſaid 
« Letter and delivered it with the Notes to the De- 
« fendantz who having read the ſame to the Com- 
<« pany preſent took them away with him. They re- 


« maining in his poſſeſſion and he refuſing to deliver 


„them up, Trover was brought for their Recovery: 
and a Verdict for the Plaintiff ;, ſubject to the opi- 
nion of the Court. 2% 6 

* On 


— 


40 


cc 


cc 
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« On the Caſe reſerved it was farther ſtated that 


« Fordyce was indebted to the Partnerſhip, in a larger 
« ſum'than the Amount of the Notes in Queſtion. 


The Caſe having been fully argued firſt in Eaſter 


Term by Mr. Buller and Mr. Alleyne *, and after in 


« Trinity Term by Mr. Lee and Mr. Dunning. | : 


« Lord MaNsTrIEI p after ſtating the Cafe and 
« premiſing the general Principles, adverted to ſome | 
« of the preceding Caſes. | 
* 
« That in the Caſe where ſuch ſtreſs had been =, * 
* placed on the Reaſons and Authority, and on the 7 
« {uppoſed Analogy of the circumſtances there was an NET 
«* eſſential Diſtinction: the day on. which by ftipula- 
gion the Money was to be replaced was paſt; the 
© Eftate had the benefit; the Bankrupts gave a ſe- 
« curity for part only of the Debt; ſo that whether 
« that Caſe be ſhaken by a ſubſequent Deciſion or not, Linton. 
the foundation on which it * will not W 3 4 Willow: 47. 
« this. 


«« The Caſe of Cock and Goodfellow, was only doing ce v. Css. 
« what the Court of Chancery would have com- G. 3; wen 
© pelled. h OT?” 


9 — 


* 


* The Mr. Aleyne who was of ſuch Talents natural and ac- 
Counſel tor Somerſet the Negro, quired, as were rapidly con- 
and who died very young, hav- docting him to the moſt honour- 
ing only had time to ien able W of the Profeſſion. 


« That 


N 


. « That the preſent Caſe afforded no circumſtances 


© which could give riſe to a Queſtion, A Trader at 


_ © five o'clock in the Morning, juſt going to commit 


* an Act of Bankruptcy, with his Boots on, as it were, 


© for the journey which would be that Act, orders his 


5 ſervant to take certain Bills in diſcharge of a debt. 
And this he does, purſuant to no contract, in per- 
, formance of no legal and ſpecific Obligation, in no 
<«« courſe of dealing ; without privity of the Creditor, 


without call on his part for the Money, (for the 


« ſame Friendſhip which raiſed and depoſited the Loan, 


. had explicitly poſtponed the calling of it out till 


< the Friday) and without a poſlibility of the Notes 
being delivered before the 47 of Bankruptcy. It 
« falls as to this part much within the Caſe of Goods 
te lodged in a Warebouſe, in the Name, but without 
the knowledge of the Creditor. 


« It is an order how his effekts ſhall be apportioned 


 « after his Bankruptcy. He delivers it to his own 
_ © ſeryant, and might have countermanded. Had Mr. 


« Fordyce by the favorable turn (whatever that was) 
« of the point of ſpeculation, which was either to 
« render him immenſely rich or to fix his failure, 
te had he been in the moſt flouriſhing circumſtances 
and any calamity had affected the Drawers, would a 
<« Creditor in any Caſe like this have been obliged to 


ec take the Notes in ſatisfaction of his Debt. And 
« belides they exceeded that particular Debt by many | 
« hundreds, and the Nature of the Tranſaction upon 


« the 


% 


In what Manner Aſſignees muſt es and with what 977 


Evidence. 


; « the Face of the Letter, is an intent to give 2 pre- 
« ference, which the Law does hot allow: and which if 


« given in immediate proſpect of Bankruptcy is void, 
5 6 though without Deed, as by deed it would have 
te been a ſubſtantive Act of Bankruptcy. 


> © In theſe therefore and ſimilar Caſes it is for the | 

: « Jury on the Evidence to conſider, whether the party, Ne 
c « conſcious of his ſituation, was endeavouring to give | 
. « a preference to a particular Creditor, in prejudice 
l to that equal Diſtribution, which is the ſoul of the 
8 * Bankrupt Laws: or whether if the Act in itſelf 
« were warrantable, it was complete, ſo far as the 
s * Bankrupt was concerned, before the Bankruptcy : for 


. «in a regular Tranſaction, Aﬀent will be preſumed 
* where | it is neceſſary to the fair effect. 
d | | Par, 6. 
n wh N 
r, Is what Manner 4 of a \Deakiope muſt far; 
s) and ly what Evidence maintain their Aion, 
o PITS = 0 9 
e, If they bring an Action on a Contra? made by 0. B. L. 356, 7. 
es e the Bankrupt BEFORE his Bankruptcy, it ſeems clear Comp. 8 


MN * that they muſt declare as Afignees; and mult prove 

to «* the Commiſſion, Trading, and Af of Bankrupicy: but 

id « if the Contract be ArrER the Bankruptcy, then it 

ny || * ſeems otherwiſe; for in that Caſe the ee, can 

on have no property of his own, 

he | M 
Rr r Of 


11 Burr. 1124. 


Of Surrender and Examination of 4 Bankrupt. 


Par. 7. | 
Of Examination of the in to criminating Points. 


« It has been obſerved, that a Bankrupr's Evi- 
1 dence, ſhall not be admitted in favor or to the in- 
« rereſt of himſelf; and in this refpe& he is within 
» the gencral Rule, which affects all perſons under 
© examination : on the other hand he is equally within 
<« the Protection of another general Rule; that he 
te ſhall not be compelled to criminate himſelf, 


„Let this is not held to prevent the Comm Nionerr 
* from queſtioning to ſuch points as have this Ten- 
s dency, if otherwiſe relevant: as of Smuggling : for 
* that the Bankrupt may demur to the Interrogatories; 
and the Chancellor will judge on Petition. 


« But this ſeems to be a point of great Delicacy : 
* and ſtill more that of committing for refuſing to 
* anſwer ſuch Interrogatories; when on babeas corpus 
the Bankrupt may ſhew that it was ſuch a Queſtion, 
as he was not legally compellable to anſwer. 


« The Power of examining is not limited to the 
et forty-two Days to come in and ſurrender and ſubmit : 
« he has to the very laſt minute of the time to ſave 
| © his Felony, though if he come in ſo late it will 
e bz evidently impoſſible to r his examina- 
tion then. 11 
Par. 75 


That a Ty to forbear examining cannot 'be given in 
7 Evidence. 
« A. Promiſe by: Aſſignees to forbear examining can- 
not be pleaded or given in Evidence: but of this 


« * farther under its peculiar Title. 
What 


in 
* 


2 


Statue mating N on-Surrender Felony. * 


What Evidence may take a Non-Surrender out LE the 


Statute. 


Par. 8. 
Of Surrender. 


The Statute hath ſaid, that every Bankrupt cube 


« ſhall not within F oRTY-TWO days a 4 Notice in 
« writing to be left at the uſual place of abode of ſuch 


« perſon, or perſonal Notice in caſe ſuch perſen be then in 
« priſon, and Notice given in the London Gazette, that 
"* ſuch Commiſſion is or bas been iſſued, and of the 
* time and place of a Meeting of the Commiſſioners therein 
named, or the Major Part of them, SURRENDuR 
2 bimſelf to the ſaid. Commiſſioners or the major part, and 


* ſign or ſubſcribe ſuch ſurrender, and ſubmit 10 be exa- 


e mined from time to time upon Oath, or, being of the 
«© People called Quakers, upon ſoltmn Affirmation, and in 


« all things conform to the ſeveral Statutes (then) al- 
ready made and in force concerning Ba N KRUrs, Hall 
« be deemed and adjudged to be guilty of FeLoxv and 


e hall ſuffer as Felons without benefit of Clergy; and in 


&© ſuch caſe ſuch Felons Goods and Eftates ſhall be divided 
among the Creditors ſeeking relief under ſuch W 


I vi 43+ DG | N 
2 Evidenee may take a NodiSurtender out 5 the 
Statute. 


e If by a default not intended to "ES or defraud 


* his Creditors, the Bankrupt has neglected to ſur- 


*© render himſelf at the day appointed, the Lord 
 * Chancellor upon Petition has power to order that the 


« Commiſſioners 'be at Liberty to appoint a new day 


« for taking the examination, But bis Lordſpip has 
declared upon an Application of this kind from the 


** Aſſignees, that an innocent default was the only Cafe 
«in which this was permitted: and that then the ſpe- 
Rrr2 « cial 
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ts II. C. 30. 
5 
C. B. L. 91,2. 


GS.. 
Ex parte 

Smitb. 
1 Mar. 1785. 


Of the Interpoſition of Chancellors in ſuch Caſes. 


« cial circumſtances were always recited in the order, 
** with a view of preventing his being convicted of the 
© offence as far as that Court could prevent: although, 
he added, moſt certainly it would not alter the Law, 


* And in ſuch Caſes, where there has been danger 
« of a Proſecution, the Lord Chancellor Macclesfield, 
« has more than once ſuperſeded the Commiſſion, 
5 thereby to put a ſtop to proceedings of this Nature: 
e but it has been juſtly obſerved, that the facts which 
* would be ſufficient to induce ſuch an exertion would 
« be a good defence upon an Indictment: for that it 
can not be ſuppoſed the Legiſlature meant to in- 
« fli& the penalty of Death upon an involuntary ne- 
= glect to ſurrender within the time preſcribed. That 
«6 ſhould the Bankrupt be abroad at the time of the 
« Commiſſion taken out and ſurrender after the time, 
but as ſoon as he knew of its having iſſued, it is 
« impoſſible to r the AR gg extend to ſuch 
Wa Cale, | 

Par. 10. 
Proſecutor not affted by Chancery in a Caſe of extreme 
Rigeur of Non- Surrender. | 


« And Lord HAR pwicke expreſſed himſelf in ſuch 
manner as to manifeſt, that under the ſeverity of 
this Statute, the Proſecutor muſt not expect to have 
+ his Caſe ſupported by an interpoſition, to enable 
him to offer Evidence otherwiſe not within his 
«© power: and that there might be ſuch circumſtances 
« as ought in a Court of Law to defeat the Proſecu- 
4 tion, though | in lreral Sx. the Facts were 


60 „proved. 


« As 


66 
2 


Chancery bas refuſed to afſft rhe Evidence on which 4 921 
Proſecution of this Nature was to be ſupported. 


As where it was part of a Petition that the Clerk EF: pre wood. | | 
« of the Commiſſioners under a Commiſſion againſt C. B. L. 10% 4+ 


« The Bankrupt had returned about fix weeks 
« after the expiration of the time. 
t 
. « Affidavits had been read of Aſſignees and Credi- 
| tors, that they were very well ſatisfied with the 
1 « Account he had given them, and did not believe 
: * he could have made a more full diſcovery if he had 
1 « appeared at the third ſitting. The Proſecutor was 
" ce not a Creditor, and the circumſtances already ſtated 
te ſufficiently indicated, that he had not the concur- 
 * rence of the Creditors, 
me p 
Jord Harpwicks ſaid, That upon this Law, 
<> | 2 penal and a ſevere one, reaching to the Life of the + 
«of % Bankrupt, a Court of Equity would not lend its aid, 
„ by ordering the Clerk of the Commiſſion to attend 
ble © at the Old Bailey, with the proceedings. That he 
his | © would nct therefore grant chat part of the Petition: 
ces | © adding, that there was no occaſion in this Caſe to 
"BY 6 ſuperſede the Commiſſion, as it was not probable the 
50 « Petitioner would be able, upon Ne Circumſtances of 
E « the Caſe to ſupport the Proſecution, 
As Rrr 3 Of 


« Comerlan, might be ordered to attend at the Old 


« Batley, with the proceedings under the Commiſſion 


upon a Proſecution againſt the Bankrupt for Felony 
in not ſurrendering himſelf. 


Borrowden v. 
Dellew. 

1 Alk. 239. 
C. B. L. 295. 


Of the Production e Evidence, generally, with reſpe2 
to Proceedings under the Commiſſion. 


« Bracy was examined before Commiſſioners of Bavk- 
< rupts, for having taken certain Goods of A. who was 
*© a Bankrupt: and on this examination he mace De- 
6 poſitions. Afterward the Commiſſioners aſſigned 
<« theſe Goods to the Creditors, who brought an 
Action agaifiſt Bracy. And he moved that he SM 
have a Copy of the Depoſitions in order to defend 
« himſelf; on Allegation that they were in the Na- 


* ture of public Memorials, and that by: ignorance 


« and ſurpriſe he had ſubſcribed many things to bis 
“ prejudice. But the Motion was denied: for per 
© Curiam, theſe Depoſitions are not of a public 
e Nature, but taken by the Commiſſioners to defend 
« themſelves; and therefore they could not order a 
* Copy of them, 


P ar, In. y 
Where Fraud is in Queſtion Defendants ſhall not have 
Inſpection of their Depoſition befere the Commiſſioners. 


« And when the Afignees, ſuſpecting the Bankrupt 
« of Concealment, examined a great many of his Rela- 
tions at Guild-ball, and brought a Bill againſt the 
« ſame perſons for diſcovery of thoſe Concealments, 
« on Motion on the part of the Defendants that 
« they might be allowed to look into their Depoſi. 
« tions before the Commiſſioners, in order to make 
« their Anſwers conſiſtent, Lord Hanpwicke refuſed 
it : for that, as Truth is always uppermoſt, they 
might put in an Anſwer, conſiſtent with what they 
* had already ſworn in their Depoſitions, ſuppoſing 
* them to be true; and if falſe, they ſwore at 10822 


« peril, 


1 . 


% , ww 5. . v 
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Statute for the Preſervation and Production. of Evidence 
under Cemmiſſions of Bankruplcy. 


| | . 

« Zhereas Commiſſions of Bankrupts, and Depoſi- 
e tions taten before Commiſſioners of Bankrupts, and 
ebe Proccedings upon ſuch Commiſſions are moſt 


commonly kept by ſuch perſons as att as Clerks or Se- 
e eretaries to ſuch Commiſſioners, and by reaſon of the 


% death-of ſuch Clerks or Secretaries are many times loſt 
t or miſlaid, by means whereof ſuch perſons as have or 


may purchaſe any meſſuages, lands, tenements or bere- 


e ditaments, under any Commiſſion grounded upon the 
te Statutes made concerning Bankrupts, may be diſabled to 
ee make their Right and Title to the. ſame: And there 
&* being no certain place where the Creditors of any Bank- 
e rupt, or any perſon or perſons claiming any Eſtate or 


« Tatereſt in any meſſuages, lands, tenements, or beredi- 


c taments, by or under any ſuch Commiſſion as aforeſaid, 
&* can have recourſe to ſuch Commiſſion and the Proceed- 
„sings thereupon And (whereas) ſuch Commiſſions, De- 


© paſitions and Proceedings, in caſe they can be pro- 


933 


G. II. c. 30. 
4¹. 


ce duced are not at preſent of Record nor can be given in 


“Evidence, which may be of very evil conſequence to 
* ſuch Purchaſers or Perſons claiming as aforeſaid: Be 


& it therefore enalted, by the Authority aforeſaid, That 


« upon the Petition of any Perſon or Perſons to the Lord 


“Chancellor, Lord Keeper, or Commiſſioners for the | 
* Cuſtody of the Great Seal of Great Britain, praying 


« phat ſuch Commiſſions and ihe Depoſitions taken thereon 
. « or any part of ſuch Depoſitions, and ſuch Certificates ſo 


& to be allowed and confirmed as aforeſaid, or any Cerii- 


te ficates beretofore allowed and confirmed, or any other © 


Rrr4 « Matters 


* 


Continued. 


ee Matters or Things relating to the ſaid Commiſſions or 
« the Proceedings thereupon, may be enterefl of Record, 


« the Lord High Chancellor, Lord Keeper, or Com- 


« miſſioners of the Great Seal, Hall and may direct and 
© order ſuch Commiſſions, Depoſitions, Proceedings, and 

e Certificates, or other Matters or Things, tobe entered of 
* Record: and in Caſe of the Death of ibe Witneſſes 


te proving ſuch Bankruptcy, or in caſe the ſaid Commiſ- 


& fem, Depofitions, Proceedings, or other Matters or 
te Things ſhall be loſt or miſlaid, a true Copy of the Re- 
ce cord of ſuch Commiſſions, Depoſitions, and Proceedings, 
<« or other Matters or Things, ſigned and atteſted as 
« hereinafter is mentioned, Hall and may, upon all oc- 
ce cafions, be given in Evidence to prove ſuch Commiſ- 
ions, and the Bankruptcy of ſuch perſon againſt whom 
« ſuch Commiſſion hath been or ſhall be awarded, or other 
« Matters or 7 bings, any Law, Uſage, or Cuſtom to the con- 


& trary notwithſtanding : And all Certificates which have 


«been allowed and confirmed, or is be allowed and con- 
et firmed, and entered of Record as aforeſaid, or a true 
„Copy of every Certificate, figned and attefled as herein- 
* after is mentioned, ſhall and may be given in Evi- 
« dence, in any of bis Majeſty's Courts of Record; and 
e be, without any farther Proof, deemed, adjudged, and 
© taken, 10 be a full and effetiual Bar and Diſcharge of 
te and againſt any Aion or Suit, which Hall be com- 
« men:ed or brought by any Creditor or Creditors of ſuch 
te Bankrupt, for any Debt or Demand contratted, due, 


4 or demandable before the iſſuing of ſuch Commiſſion, © 


* urtleſs any Creditor or Creditors of the Perſon that bath 


133 


Continue; with Obſervation, 


« ſuch Certificate ſhall prove, that ſuch Certificate was 
.. fraudulentiy obtained, in which Caſe Coſts ſhall be al- 


« Jowed to either party as in other common Caſes: and 1 
« the End any Creditor or other Perſon may know where 


« zo ſearch and ſee whether ſuch Commiſſion hath iſſued, 
« and find what Depr/itions have been taken by virtue 
4e thereof, and what Proceedings bave been thereupon, 
ci and whether the ſaid Bankrupt bath made ſuch Afir- 
ie nation or Aﬀdavit as aforeſaid, and whether ſuch 
& Certificates are entered of Record as aforeſaid, and 
« all other Matters or Things which ſhall be entered 
«of Record in purſuance of this Af, the Lord High 
« Chancellor, Lord Keeper, or Commiſſioners for the 


« Cuſtody of the Great Seal, ſhall appoint a certain 
& proper Place, near the Inns of Court, where all and 


« every the Matters aforeſaid ſhall be entered of Record, 
« where all perſons ſhall be at liberty to ſearch and ſee if 
te the ſame are duly entered. 


Power is given to appoint a perſon to have the 
« Cuſtody and Entry of ſuch Commillion, Ar. with 
6 a proper ſalary. 


& Tt is not wonderful if in very long Patagraphs, 
© the latter end ſhould ſometimes forget the begin- 
* ning, Without meaning to treat with levity a very 


* uſeful proviſion of the Legiſlature, we may be 


*# allowed to remark, that ſomething of this kind has 
„ * been 


9869 


j 
| 


Of the Bankrupt's Certificate, ®* 


< been noticed in the inſtance now before us: for no 
particular Mode of atteſting the Copy is ſpecified ; 


though by implication it belongs to the perſon who 


has the Cuſtody and Entry to ron ſuch Do- 
«© cuments, 
4 Par. 13. 
e BankrupF's Certififate, 


15 The Certificate, if the Bankrupt bring himſelf 
© fairly within the conditions, diſcharges him from all 
* debts due at the time of the Allowance thereof. | 


“And this diſcharge will apply to debts ſued in 
* another Country, but ariſing in that where the 
« Bankruptcy and Certificate took place: as where 
< theſe circumſtances exiſted in Ireland, the Bankrupt 


Laus having been adopted in that kingdom, and a 
« demand aroſe upon a Bill of Exchange drawn in 


Ireland: Lord MansFitLD referred to the general 


" Principle, that what is a diſcharge by the Law of 


one Country will, with reſpect to a Debt originat- 
«ing in that Country, be recognized as a diſcharge 


* ig another. 


« Where there is an expreſs collateral Covenant, as 
« to indemnify the Aſſignor of a leaſe againſt Cove» 


« nants therein contained, a Certificate is no Bar. 


« But in an Action of Debt for Rent, the Certifi- 


<« cate will be a Bar where the Rent accrues after the 
e Bankruptcy : 


= 


Continued. 


« Bankruptcy : for by Act of Parliament, to which 
& the Leſſor, as every other ſubject within the Realm, 
« js virtually underſtood to aſſent, the Eſtate is trans- 
te ferred; and neither Poſſeſſion nor 8 1 re- 
« main in the Bankrupt. | 


987 


e A Debt before Certificate may, by Promiſe of the Freeman v 


« 2gainſt him: for the conſcientious Claim to it, re- 
&© mains when the perſon who has obtained the Protec- 


tion of a Certificate ſhall be of ability to diſcharge 


«it; and on this Ability he decides by his ſubſe- 
« quent undertaking. © - 


« And ſubſequent As may be Evidence of ſuch 
e promiſe, Thus in an Action on a Bond it was 


| * ſtated, that IxTER EST had been paid on the Bond 


Featon. 


„ Bankrupt after Certificate be made recoverable Cow. 5. 


Alſop v. Brown, | 
Douglas 182. 


& after Certificate: but it did not appear whether ſuch _ 


e Intereſt were paid by the Bankrupt or by one of his 
e ſyreties: Lord MansrizLD ſaid, that if the Intereſt 


* was not paid by the Bankrupt there was no Queſ- 


tion: but if it was, ix would be an Admiſſion by 


him that the Principal was THEN due, and he might 
be liable as on a new Contract. 


Evidence that before the aua Allowance of the 
& Certificate, the Bankrupt knew that ſome of the 
< Creditors, whoſe concurrence was neceſſary to the 

ing of it, have been induced by Money to ſign, 


« will 


Robſon Vo 
Cabze. 


Dougl. 216. 
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Willan v. 
Giardini. 
Tr. 1782. B. R. 


Alſop v. Price, 
Douglas 160. 


Bromley v. 
Goodere. 
1 Ak. 77. 


C. B. L. 357. 


Er parte 


$>uſmeres, 
1 Atk. 86. 
C. B. L. 15 


Continued. 


te will render the Certificate void; though, he knew 
not of this fraud at the time of ſigning the Certi- 
« ficate, nor even at the time of his applying for the 


1 neceſſary allowance: for though a man ſhall not 


« ſuffer by the fraud of a third perſon, yet he ſhall 
at not avail himſelf of it when it is ſo interwoven with 
« his claim, that he could not found an * 
* without its ſupport, 


c The Defendant to an Action to which Certificate 
te jg a Bar may plead it generally; and is not bound 
« ſpecially to allege his conformity to the Bankrupt 
« Laws: for if he have not conformed this is Matter 


* of Evidence: and ſo reciprocally the Statute opens 


* this advantage to the Plaintiff, without ſpecial plead» 
* ing. 


« The Executors of a Bankrupt may plead and 


&« give in Evidence a Certificate, allowed by the Cre- 


« ditors in his Life-time, and confirmed by the Chan- 
« cellor after his Deceaſe. 


© The Exceptions to the Benefit of a Certificate 
&© being of a penal Nature, muſt be ſtrictly taken : and 
« as one excludes a Bankrupt who hath, upon the 
* Marriage of any of his Children, given above 


: Fg FY — —- 
* — 


1 


Dolus omnia ex ſe nata vitias. 


« the 


Of Allowance to u Bantrupt. g89 | 


« the value of 1001, unleſs he had at the time thereof | 
« ſufficient in Goods, Debts, or other Eſtate, real or per- 

& ſonal, to fatisfy all his Creditors, this ſhall not extend - 

© to other relations: and therefore a Bankrupt who had 
„given 1007. on the Marriage of his Niece, was held 
« by Lord Hardwick, not . the % of bl 

* Act. - 


«A Certificate till allowed by the Chancellor is not max Sa ER 
Evidence in Diſcharge of the Goods of the Bankrupt JE T-& 367. 
6c from an Execution; but only the Perſe. ends 

« A Bond with Warrant * Attorney to * confeſs 4 Birch v, Shar 

be Judgment i is not | barred by Certificate, where given T. K. 715. | 
« by a Bankrupt in order to obtain this Advantage, * 

« the original Debt being prior. For the Old Debt 7 K. 575. | 
« is extinguiſhed by this ſpecialty and a new one Ze. | 
« created, . 3 | 


—— —:̃ — ͥ — ͤͥ́ꝙwᷣ—— > Py ä—ʒ—ꝗ 2 


ſuprs. P. 3744 
nn V. . 
l venant. 
Par. 14. T. 29 Car. U. 


| 
| 
Of Allowance to 4 Bankrupt. . | 


« The Bankrupt is entitled to five per Cent. out * n 
„the net Profits, if he pays ten ſhillings in the Pound, | | 
& {even pounds ten if twelve and ſixpence, and ten pounds | 
« if fifteen ſhillings within the Limits of wo hundred : 
in the firſt, e bundred and fifty in the ſecond, and 
three hundred in the third of a Dividend of 15 5. 


« He is alſo enticled to t forllings and fix pence, a 
&* per diem, while ſettling his Accounts after obtaining 1 
55 bis Certificate. 


« But. 


„ A Payment, 


\ 


2 

Bankers ball nt plead or give in Evidence their being 
ſuch, where they have paid the Bankrup!'s Drafts 

with Knowledge of his having committed Bankruptcy. 


* But while on Examination he is not entitled to 
„% Allowance: and Evidence of Money paid to him for 
maintenance during ſuch time, out of his effects, will 
« ſupport an Action of Trover. brought by the Aſſig- 


© nees. Harſh as the Caſe is, the Law enforces this 


Chaim if they inſiſt. 


«This Allowaxe is an Intereſt vofed by AR of 


« Law on performance of the Conditions, and goes 
« over to Repreſentatives if the Bankrupt die before 
, | F Wh ” TAIT EIN KI + aq 


: * 


Par. 15. 6 at 5 
Payment by Bankers. 


* Thoſe who have paid Money to a Trader who has 


“ committed a ſecret Act of Bankruptcy, ſuch payment 
* being fair and without Notice, are protected by ex- 


* preſs Statute ; which ſeems declaratory of the Com- 


& mon Law: but after Notice the Rule is withont Ex- 


* ception; and Bankers who have paid the Draughts 


„of a Bankrupt are no leſs anſwerable to the Aſipnees 


for ſuch payment with knowledge of the Bank- 


<« ruptcy than any other perſon. Had this never been 
e queſtioned, the Principle is too clear to have needed 
te an Intimation. 


Par. 


The 


; 66 


« 


The Principle and Extent of the Diflin#ion relative to 99 
Poſſeſſion within the Statute, &c. 


Par. 16. | 
Proviſo avoiding Leaſe on Bankruptcy. 9 
 « Proviſo, after the uſual and ordinary ones of Re- Gulier« al 


' Gentry in Caſe of Non-payment, that the Tenant 1 77 8. 
« ſhall not a/ign without conſent of the Landlord, is 
good to make void a Leaſe on Bankruptcy and 
« Commiſſion ſued with effect againſt the Tenant. lol 


Dons nog! „ 


« Since the ſheet containing Bean's Caſe was lt 
another Caſe: has been publiſhed, - which was de- 
« cided in the laſt Term, materially elucidating the 
« Principle and Extent of the Diſtinction relative to 
« ſuch Poſſeſſion as comes within the Statute, and ſuch 
& as will not be included under it. 


t On an Adion of Trover tried before Ahbburft, J. Collnret al. Af 
: « at the Wincheſter Aſſizes, theſe Facts came in Evi- Forbes 2 2 


3 « dence, and were ſtated on the Judge's Report, . 29 C. UL. 
8 | « The Commiſſioners of the Victualling Office, hav- 

's ing occaſion to erect a ſtage for rolling their barrels 

- * on board the ſhipping at Veevil in Hampſhire, pub- 

n * liſhed an Advertiſement for Carpenters to deliver in 


d «* Propoſals. Forbes and his Partners were diſpoſed to 
< undertake the buſineſs : but as they were not Car- 
* penters, they agreed with Kent who was, that he 
e ſhould contract for them in his own Name. He was 
r, N | to 


592 The Principle and Extent of the Diſtinfion Ae to 


Poſſe/hien-withip the Statute, &c. 


<« to have one fourth of the clear Profits, and a Guinea 
per Week for his ſuperintendence z Forbes and Co. 


e were to ſupply the Timber, and to have all the other 


Profits. The Commiſſioners accordingly con- 
e ttacted with Kent: and Forbes was one of the 
ſureties; which be could not have been if the Com- 
miſſionets had underſtood he had any Intereſt in the 
Contract. Kent declared he had not. 


e Forbes and Co. bought the Timber and ſhipped it 
« in their own Name, to be ſent to the Yard at Heev!!, 
« where it was received by the Officers; being delivered 
« as for Kent's Uſeʒ and they ſwore that theyſhould not 
have received it on Account of any other Perſon, And 
te further, that they ſhould not have permitted Kent to 
&« diſpoſe of it in any other manner than for the Work 
c under the Contract, conſidering it as ſpecially de- 
« livered for that purpoſe, except only ſuch . as 
might be found unfit for ſuch uſe. 


7 


c Before the Work was finiſhed Kent became a Bank- 
pt: on which Forbes got poſſeſſion of the Timber: 
* and the Aſſignees brought the Action for its Reco- 
« yery, on the ſuppoſition that it became the property 
« of the Creditors under the Commiſſion, as Goods of 
« which the Bankrupt was the reputed Owner, and took 
upon himſelf the Order, Diſpoſition, and Alteration, 
« by the ie of Forbes che true Owner. 


After 


1110%çꝙ»d !; BS. 42. obs 


y dere no Gimtral Power of Diſpoſal but & ſpetial Pto- | 
perty ay Bailment exiffs bond fide; ſuch Property is 


10 liable under the Statute. 
After hedring Arguments on both ſides on the 


u Motion for entering a Nonſuit, the Opinion of the 


1 CourT was delivered by As H HUnxsr, J. who cited 
« at large Bean's Caſe; and diſtinguiſhed the Caſe be- 
« fore the Court, from thoſe where the Bank: upt has 
k exerciſed a general dijpofing Power oſtenſibly as Owner: 
* for that there was never any ſale or any general De- 
« livery of the abſolute Poſſeſlon to Kent; but he held 
ti the Timber as Materials for the ſpecific purpoſe; as a 
* Taylor might have Cloth; or a Wheel-wright wood to 


& be made into a M beel, ſo that it raiſed no Credit to 


« Kent, as property which could be preſumed anſtwer- 
i able for his Debts. And the Vendor ſold the Tim- 
& ber to the Defendantz on their own Account; not 
knowing that Kent had any concern in it. | 


7. 21. 1. 6. ige 
11. 
er ſapra p. 933. 


4 udgement of Nonſuit was accordingly ordered to 


de be entered, 


& There was à point introduced into the Argument, 
which might have operated ſo as to affect the Ad- 
« miſſibility of Ken's Evidenee, if it had been object - 
* ed at the Trial; that he, having contracted in his 
t own Name, ſhould not be allowed to diſprove ſuch 
tc Contract. But then it was very juſtly remarked, 
te that if the private Agreement were laid out of the 
4 Queſtion; ſtill Kent in his own Name and Charac- 
te ter never had even the appearance of abſolute owner- 


« ſhj 
5 835 CHAP: 


V.R. v. Egein- 
ton Money re- 
ceived by an 
Overſeer 

T. 26 C. I2I. 
B. R. I. T. R. 
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Creech, St. 
Mchael and 
- Picminſter. 
E. 14 0 III. 
Zurr. 765. 


1879 55 On PaRrOCHIAL SETTLEMENTS. 
CHAPTER III | 
© Of this very extenſive and intereſting Branch of 


„ our Laws, it is neceſſary that we ſhould treat with 
« conciſeneſs. Perhaps no Title in our Juriſprudence 


has given riſe to greater nicety and variety of dif- 


* crimination. . This we may hope will give way to a 
« Syſtem leſs productive of Conteſt and of Suffering 


but of ſuch Syſtem Simplicity mult be a characteriſtic 


« feature: otherwiſer he exchange will be to diſadvant- 
ee ape, by inttaducing new intricacies to be ſolved in 
« z courſe of legal inveſtigation ; while at preſent, in 
« conſequence-of a ſeries of Deciſions pronounced by 


judicial Characters of diſtinguiſhed. learning and 


« abilities, and particularly by a great Judge during 
< a long and fully employed Period of more than thirty 


% Years, few circumſtances remain from whence it 


e ſeems poſſible a future doubt ſhould reſult One 
the preſeat Law of Parochial Settlements. 


T1irres II. 


Grvtnat, Potwrs of Evivencs in Caſes of Pano 


CHIAL SETTLEMENT. 


« We will begin with thoſe inſtances which directly 
8 pl to the general Principles of 1985 


Par. 2. 


Birth of Pauper troved by other Evidence than the Bo- 


lber; ſhe being ſubpoenacd and refuſing to altend. 


„Where the Mother of the Pauper was falta 
** but did not attend, and no Account was given. of 
* her being under. any legal diſability of attending, 
* the Juſtices had made an order founded on a Copy of 


« the Negiſter, taken from the Pariſh Church of Piz-, 


„ miſter 


2 


* eee to the Genenat PrincieLEs of Evt- 


DENCE, 


te „inter, in which ſtood this W & Cleifating; 


1735, John fon of John Every and Mary bis Wift; 


© baptized December Pl. And on the teſtimony of 


&* Jobn Carter, who ſwore that John Every who lived 
« in-Pitminſter- and died long ſince, was conſidered as 
i Father. of the Pauper, and that he knew Mary 
« Every who lived in Pitminſter; and whqhe underſtood 
te to be the Pauper's Motber, and had heardthe Puuper 
call her nen the Removal was founded; 


© The NIH Evidence being hs the Court on 


44 Appeal, the Selſions were of opinion it was NOT 


ee 2 ficient Evidence to prove the Birth and to ident: ify 


it the Pauper, as letter Evidence might have been l 


** adduced for that purpoſe, 


On the Motion; Lord Mansritio ſeemed: wit 


„ think that this Evidence was ſufficient. 

dls - And afterward, _ Cauſe ſhewn, the Order of 
& Seffion was quaſhel, and the Original Order confirmed. 
& This Caſe ſeems to have turned on the ſubpana : 


« by which legal Diligence had be een uſed for the 


& Production of the beſt Evidence and that Evi. | 


« dence is bet which without Laches or Fraud, is, in 
4 given circumſtances, the beſt 4Aually attainable; 


« Two Juſtices removed Elizabeth Knott, aged abõut 
« five years, J. K. aged about two and an half, and 
. K. aged about one and an half, from Bucklebury to 


* ae. And in the Order, the Names aud Agts of 
* 8882 6c the 


Ay 


6. 
E ab . 


T. N. 164. 


\ 


« the paupers were ſet forth: and that they were come to 


A * jnhabirz and that upon due proof made thereof as well 


H examination of Elizabeth Knott their Grandmother 
n oath, as otherwiſe, &c. The Sęſſions upon 4p · 
« peal quaſhed the Order: and ſtared this Caſe: That 
« the paternal Grandfather of the Paupers was, at the 
« time of his Death ſettled in Bradfield; and that he 
© left ſeveral Children by his Wife Elizabeth Knott : 
and amongſt others, Charles Knott : who went to 
« Twickenham in 1777, where he married Sarah Slade, 
« who dying about Chriſtmas 1784, Charles brought 
1. the Paupers to Elizabeth his Mother, who was Aiv- 
« ing at Bucklebwy in 1785; and told her they were 
& his Children, and deſired her to take care of them 
« and he would ſend money for their maintenance 
« The Paupers remained with Elizabeth about four- 
« teen weeks: but ſhe not receiving any money from 
« her ſon, and being unable to maintain them, they 
% were removed to Bradfield, who appealed the next 
« Seflions, and Charles Knott was ſubpenaed but did 
« not appear: and the Appeal was adjourned; and it 
«© was recommended to the parties at their joint 


« Expence to endeavour to find the ſaid Charles 


«© Knott : but at the next Seſſion, he got appearing, the 


* Appeal was then Eeard ; but was * farther adjourned 
< to the next Seſſion, when the Appeal was again 
heard and the Removants proceeded to ſupport the 
Order by producing Evidence, that David Knott the 
« paternal Grandfather, had his ſettlement at his Death 
« at * and that his fon Charles was born 
there 


| Continusd. 


« e: They produced the Regiſter of the Marriage 
« of Charles Knott with Sarab Slade, and alſo of the 
*« Baptiſms of the Paupers. It did not appear that 
* Charles had gained any ſettlement ſubſequent to his 


* derivative ſettlement; nor was any Evidence given | 


« to identify the Paupers by proving them to be the 
children of Charles and Sarab Knott, except as above. 
5 It was objected that the Order was grounded on the 


tt examination of the Grandmother and not on that of 


« the Father: and that there was no Evidence pro- 
* duced at the Seſſions but the Grandmother to iden» 
oc tify thoſe Children, or that the Father had not 


© gained a ſubſequent Settlement; The Court was 


* clearly of opinion, there was no objection to the 
« 1 of the Evidence: and that as to the laſt 


point, it was incumbent on the Pariſh of Bradſield, 
* to ſhew that the Father bad gained a . 


« Settlement, _ 
« Here again 23 in the 00 Caſe, tbe 27 
« e 1 attainable, was given, 


Par. 3. 


Where 0 original Evidence of Marriage but merely 
Repute and Cobabitation, the Huſband is Evidence 


after the Death of the Wife to prove Illegitimacy of 


{be Iſſue in a Queſtion of Parocbial Settlement. 


On a Removal by two Juſtices of the Pauper as a 
** baſtard born of Hannab Aſhe, the Court of Seffions 
& quaſhed the Order, and ſtated a ſpecial Caſe. That 
te the Father of the Pauper gave Evidence in Court of 
„ his having travelled for ſeveral Years together, 


St. Peter's ana 
Old Swinford, 
E. 8G, II. 

wrt P. III. 
| Yerr. C, 
25. . 


it with the ſaid Hannab as wandering perſons till her 


4 death; and that during that time they cohabiced as 
: 9883 « man 


/ 
2 1 


et man and wife; and it did not appear the Marriage 
iy was ever e in the t of Kere 


e — "4 


124 
1 rin during the time he and the fag Hengah dig 
1 ſo cobabit ſhe was delivered of three Children: and 


that the ſaid Joſeph, one of them, the perſon re- 
moved by the Order, was born in the ſaid Pariſh of 


Old Swinſord: That the ſaid Joſeph and the other 


* two Children were reputed as his Children and bap- 
* tized as the legitimate Children of him and the 


-« ſaid Harnab ; T hat he and the faid Front Als 


UE we never are. 


300 Ir appearing to the Ae upon the Fuilenc of 
tu the ſaid Foſeph Haigbirgton, that the (aid Foſeph the 


Infant was born during the time that the ſaid Joſepb 
«and Hannah, did cohabit as huſband and wife and 


« were ſo reputed, and there being no other Loldacr, 


* they were of opinion char the Evidence of the ſaid 
« Jeſe eph Haig hingtqn could! not ſupport the Order, ſo gg 
+ to baſtardize the Infant requaved, 


« 10 ſupport of i the Order of 1 it was obſerved, 
f* that this man could not be a proper Fitneſs in the 
i Caſe: for that no one could be: adjudged a Baſard 
without the Evidence of the Woman, 


« Byt Lord Haxpwicke, C. J. held that there 
{ gas go Ground to ſupport the Order of Suns. 


Fox 


f | Continued. 


For that it was an apparent Fact this man and wo- 


% man were never married. That there was nothing 
«to make him an incompetent Witnefs. That it was 
* not, © after the woman's death,” within the Ana- 


% logy of the Rule of a Cafe, then lately I 


« where the objection to an order of Baſtardy, was 
te being founded on the Evidence of a married wo- 
* man, which ought not to be admitted to difcharge 


& her buſband. And that in this Cafe the Man did not 
* ſwear to diſcharge | bimſelf, for whether the legiti- 


© mate or the natural Father of the Child, he mu 
ge alike bound 0 maintain it. 


pas. 4. 


Ot berwife, where particular Evidence of Declaration of 
| * the Parties at the Time. Sh} 


+ 


6 &« Joby Moes nd. Elizabeth Maſon, F ather. . Stockland v. 


<< thence together, declaring. they were going to be 


* married: and ſoon returned, declaring they had been 


« married : And from 1058 forward cohabited ag 


e Man and Wife about thicty Years, to the death of 


© the ſaid Elizabeth. The Pauper was born at Chard- 


tand in 172£, and there baptized, and his Baptiſm 


te regiſtered as the Son of Jobn and Blizabeth Moes, 
« Some time before the death of Elizabeth, the ſaid 


«© Jobn and ſhe removed from the ſaid Pariſh to the 
9 Pariſh of Stockland, and there acquired a Seiilemenj 
8384 "Mp 


Cr ardland. 
| 6 Mother of the P auper, being both reſident in the T. 3 
« Pariſh of Chardland about the Year 172 3 went from gob. ao 


pare MARRIAGES. 


— 


te by renting a Tenement of gro I. a Tear. They 
te carried with them from Chardland to Stockland the ſaid 
« Pauper their ſon: whoſe Settlement depended on this 


+ Queſtian, #bether the ſaid Fobn and Elizabeth, the 


6 Fatber and Mother of the Pauper, were to be n 
* as Huſband and Wife at ihe tine of bis Birth ? 


„ At the Scion it was contended, that the ſaid 
« John and Elizabeth were neyer married ; or, if they 
were, that Elizabeth had a former Huſband tbe 


living : concerning which, after examination of ſe- 


«yeral Witneſſes on both fides, Jobn Moes the Father 
was produced to prove theſe ſuggeſtions. But the 
Court refuſed to receive his teſtimony : And on con- 
+ fideratian of the Evidence hefore them, they were 
* of opinion, that the Marriage of Zobn and Elizabeth 


. was ſufficiently proved, and that the Pauper gained 
a ſettlement at S:ockland as part of their family. 


* And accordingly they diſcharged the Order of the 
© ryo Juſtices for removing him to Chardland.— 


« On Motion to quaſh this Order of Seſſion, it was are | 


u gue that Jebn Moes rejected by the Seſſion ought ta 
+ have been admitted, But Lord Mansp1zLD ſeemed 
ce to think, that thirty Years cohabitation as Man and 
f Wife was ſufficient Proof for the Juſtiges to faund 
their order of Removal upon. However a Rule way 


made to ſhew Cauſe. But on the laſt Day of Term 


„the Qbjection was given up; the Order n 
and the Recognizance diſcharged. 


On this Head of Evi NE v, ita Title er AN- 


Pax. 


r 


Continued, 
Pas. 5. 
Of poſitive Requifites by Statute. 


$ „ Where certain Requiſites are annexed to written 
Evidence by Statute, and that Evidence is the elſen- 


"+ rial Baſis of the Tranſaction, fo that without it the 


« legal conſequences cannot take effect, written Evi» 


* dence defectiye in any ſuch Rgguiſite is as none, 


This we have ſeen already in the Cale of Wills. 


te It applies with the ſame farce to the Caſe of 


4 [ndentures of Apprenticeſpip. 
The Statute of WII IIa N had faid, that if any 


te perſon be bound an Apprentice by Indenture, and inba - 


te bit in any Town or Pariſh, ſuch binding and inbabitation 
i /ball be adjudged a good ſettlement, though no n all 
i IPriging be deliver ed and publiſhed, | 


Par. 6, 
Statute requiring Stamps, 


- 
. 
£ 4 u« 
1001 
I — 


* And the Statutes of Anne had annexed theſe con- 1481 
& ditions to the validity of the Inſtrument. That the gg 55 


i Maſter ſhall pay a Duty of 64. per Pound for 50 l. 
or under, and of 12 4. per Pound for every Pound 
e above, of Money, or of Things not Money accord- 


© ing to their value, given with Apprentices: and 


1 proportionably for greater or leſs ſums: Except 
% Money given with Pariſh-Apprentices, or out of 
** public Charities. The Sum given to be written in 
2 cke Indentureg in wr at length, And beſides the 

"0 Ramps 


Burr. 8. C, 198, 


« ſtamps before requiſite, the Indentures to be more. 
« over Aamped with another ſtamp, denominating the 


6d. or 12 d. in the pound reſpectjvely. And if the 
. 'Sums 4 are not truely inſerted, or the Duties not paid or 


. tendered, or Indentures not ſtamped or tendered to 
ebe ſtamped within the time limited, ſuch Inden- 
e tures ſhall be void, and not available in any Cour 
i =— or da ** 1 1 . 


4 


Tt» : 400 3 44, | | 
he Indentures not Evidence. 


John. Edwards an Infant. was by bis Father bound 
Apprentice by Iadenture: but the Indenture was 
not ſtamped. And it was ruled that the Indenture 
not being on ſtamped Paper or Parchment, could 
„not be given in Evidence at all, being abſolutely void 
eto all intents and purpoſes, 


6% And the Ground of this Doctrine is more t 
* cularly ſtated jg an earlier Cafe, where on a ſup- 
„ poſed ſettlement derived from a binding by Inden- 
« tendure, the Indenture being produced, TT to 
« haye been not ſtamped : | 
And by the Court, this Indenture was 3 
22 | Evidence, to make out the proof of a binding; for 
6 that binding could be no otherwiſe proved than by 
1 Inden: ure: and the Indenture being not ſtamped 
% could not be admitted as Evidence, and the Juſtices 
60 avght to have paid no regard to it. 
elt is true an ingenious Diſtinction was attempted 
te in favour of the Sett;ement z that the Maſter had fx 


« TR 


a ww 


o - 
-a * 


* 


s Continued. 


& Months to pay the Duty: within which time a 
« Settlement might be gained, and that this ſhould 
f* pox, be vitiated by the final non- compliance of the 


10803 


« Maſter with the Requiſition of the Statute; but the 
© Words and Intention of the 1 were. $00 frrons, far 


te this Interpretation, 


Per. 8, 


Parol Evidence ef an Indenture 1 admiſible without 


' ſome Proof that an Indeniure with the due Requiſites 
did exiſt, and a legal Excuſe for its Non- production. 


e Two Juſtices made an order to remove Anne 


t Hutt Wife of Joſeph Hutt (who had abſconded for 


6 ſix months) from St. Saviour's to St. Helen's. 


.. .«« The Seſſions upon Appeal confirm the Order: and 
te (tate parol Evidence, produced before them of an 


« Indenture (not produced) of Apprenticeſhip, of 
* Joſeph Hutt the Father to William Hutt the grand- 
father. It appeared probable (even to ſtrong pre- 
e ſumption) that the Indenture was never ſtamped, 
* By the CoyrT. There is not enough ſtated to ſhew 


St. Helen's 


Abingdon and 


St. Saviour's 
Southwark. 
Burr. Set. C. 
292. P. 735 


* - a, a 


« that this 1 is a binding within the Act, And the my 


ders were quaſhed. 
And the Obſervation of Pr. Bugn, ep!" 55 to 


UI. Burn. 41S 


46 be omitted i in a Treatiſe of this Nature; that where 
F parol Evidence js the beſt which can be had, till it 


% ſhould be weighed with great Caution in ſuch a 


„ Caſe; and that all thoſe circumſtances without 


* which the Indentune if produced, would not have 


e been good, ſhould be proved fatisfaQorily to the 


1 Ogurt; ay thar 1 it was written upon famped Paper or 


* Parchmegg 


V. ſapra. 99. 


4 Parchment and executed by the parties: What ſum, 


f any, was given with the Apprentice; and the ad- 


* ditional Stamp on account of ſuch ſum: And this 
© to guard againſt general Evidence of an Indenture, 
« which if produced, or Ad en be 


found defective. : 


Par. 9. 
Due 133 preſumed of Indentures 9 the came 
out of _ the Hands of the Party againſt whom they are 
Evidence on Notice to produce ther. 


Jo Regularly in general where a Deed e thirty 
« Years is to be proved, a ſubſcribing Witneſs ſhould 
« prove the execution: but this is liable to limita- 
« tion from another more general Rule, which is 
« exemplified in the Caſe now to be mentioned. 

Henry Muſgrave and his Wife and Children, were 
40 = from Middlezoy in the County of TO 
* to Sudbury in the County of Devon. 

% The Seſſions guaſbed the Order, and ſtated the 


following Caſe : That the Appellants proved an 


& hiring and ſervice by the Pauper for a Year in Mid- 
« Alezoy; which the Reſpondents endeavoured to re- 
+ pel, by Evidence of a ſubſiſting Indenture of Appren- 
« ticeſhip to a Mr. Warren of Sudbury, at the time of ſuch 
te hiring and ſervice: they had given Notice to the appel- 
& lants to produce the ſaid Indentures: and an Indenture 


vas accordingly produced in Court by the“ Appellants 
* with proper ſeals and ſignatures; but no ſubſcrib- 


10 1 Ing 


„ ing Witneſs thereto; and no Euideuct was adduced 
« by the Reſpondents to prove the ſealing and delivery 
| « thereof : whereupon it was contended by the Ap- 
te pellants, that the ſame could not be given in Evi- . 
| « dence without proving the Execution: to which it 
| « was anſwered, that coming from the hands of the 
tt Appellants, it ought to be received as Evidence 


« againſt the party producing it, without proof of the 
x t Execution. 


ne he being of opinion, that proof ought 
& to be given of the due execution thereof, refuſed to 
y | © admit this Evidence without ſuch proof. | 


J « The Reſpondents then produced the Connterpart ; + 

le « which they proved to be duely executed, and ten- 

. « gered the ſatme in Evidence; but the Court alſo re- 
c faſed to admit the ſaid gane. : 


4 10 By the Coux v the Seſſions were declared to have 
« done wrong in refufing to admit this Evidence: be- 
ne « cauſe as the Indentures came out of the hands of 
zn || © the Appellants, they were precluded from ſaying | 


4. they were not properly executed. In civil Actions 
e · 0 where a Plaintiff wiſhes to give in Evidence a Deed 
n- «in the Cuſtody of the Defendant, he gives him notice 
ch it to produce it: and the Deed when produced muſt 
el- « primis facie be taken to be duely executed; becauſe 
re t the Plaintiff not knowing who are the ſubſcribing 
105 © witneſſes, cannot come prepared at the Trial to 
ib- prove the Execution of the Deed. | 

vg | That 


1 


. 1 


Continued. h 
That in this Caſe it appeared that if the Appetz 
„ lants had not produced the Indentures at all, the 
** Counterpart muſt have been admitted in Evidence 


4 which would have been ſufficient, 


3G. II. c. 29. 


Rex v. Inh. of 
Farringdon. 
II. T. R. 

Z. 28 G. III. 


| 7 Order of Seſſions ya therefore quaſhed. 


5 


3 he Years old proves itſelf, like any eber 
Deed, notwithſtanding the cautionary Directions of the 
Statute. 


& We low feen FORT the Proof which ; is 8 
« of an antient Deed: the ſame Rule applies in 
« Settlement Caſes, with reſpect to Certificates, though 
« ſubſequent to the Statute of the late Reign. 


_ Thus where two Juſtices by an Order remoyed 


« j}/jlliam Caporne, his Wife and three Children from 


« St. Mary, Lambeth, to Farringdon ; ; both in the 
5 * of Arch. 


_ * The Caſe upon which the Sefſions confirmed the 
& Order, ſubje& to the Opinion of the King's Bench, 


« was þ 


In April 1736, William the Father of the Pauper 
came into the Pariſh of Farringdon, and -procured 
« an Inſtrument or Paper Writing, as a Certificatt 
from the Pariſh of Towcefter, which was delivered to 


* the Pariſh of Farringdon. This was allowed by two 


« Juſtices. And together with this Allowance, which 


* was on the eber Leaf of the ſame ſheet of Paper 


way 


« was certified the Atteſation of che Witneſſes as hav- 
« ing been proved by the Oath of one of them before 
« the ſaid Juſtices. | But their are were not _ 
« unto ſubſcribed. the e 2 


And in the Margin of the firſt Leaf was written 
« by the ide of the Certificate, allowed by us being firſt | 


r proved to be aueh extculed, as the Statute in that Caſe 
* diret3s and appoints. 


-® And this was ſigned by the two Juſtices: 


&« It was contended, that there was no poſſibility of 
« legally connecting the ſubſcription of the Juſtices , 
| « in the Margin, in the firſt leaf, with the unſigned 
I © Memorandum of the Atteſtation written on the ſe- 
; *cond. That therefore this Certificate muſt be taken 
to have been not duely atteſted purſuant to the 
« Statutez and, for ſuch defect, conſequently in- 3 0. II. 4. 29. 
e MW «valid. "EM 


„ | 
But Aſoburf, Buller and Groſe, (the C. J. being 

- abſent) that the Certificate was competently proved : | 

ga bor that after /birty Years it proved itſelf, as any 

1 * other antient Deed might have done: and that the 

5 * Stature had not taken away ſuch Proof. 

v0 


þ et Buller thought (laying aſide the Memoran dum) 
es chat this was good Proof of the Execution of a Cer- 
[ag pt | te tificate 


oy 111. c. ii. 
al and 
2 H. 

8 W. III. 

9 Mod. 330. 


of Primary Settlements. 


is tificate even under the Statute ; for that the Objes: 
« tion, if any, was only that the Juſtices have certi- 


fed it was duely executed, without certifying bow 


« and he intimated that this was ſufficient : for that 
Credit muſt be given to them in a Declaration; 
« which they are etnpowered by Law to make con- 
« cernitig the due Execution of an Inſtrument to be 
proved before them; That in a Conviffion ſuch 
« generality would have been bad z but this was rathet 
* to be compared to an Order. 


© We will now vety briefly take 4 POR 
10 dence, by which parochial Settlements may be fa. 
« pliſbed or defeated, | 


„„ SROCTION & 


Of PaiMany SETTLEMENTS. 


1111. 1 l. 
Refidence with Notices 


& The moſt ſimple but the moſt unfrequent of pri- 
% mary . Settlements, by which is meant ſuch as the 
% party acquires in his own right, are thoſe by forty 
« days Refidence with Notice, * perfori being other. 
85 wiſe removeable. 


« But of the Notice which is tequited, there is now 
« admiſſible no other Evidence, than that of its Pub- 
« lication in the Church: And this Law being expla- 
« natory and refrifive muſt be cloſely obſerved. = 


„And 


fis 


; a W. Settlement by Rarz or As$ESSMENT to the PuBLIC 1009 


CHARGES. 


40 3 therefore though the Banns of Mutrimeny are R. * on 
* conſtructively a Notice, and that in Writing and 9 
T publiſhed in the Church, yet they are not ſuch 
« Notice as will ſatisfy the Requiſition of the Statute. 
« For by che Terms of the Statute ſuch Notice muſt 
te be expreſs and direct; and muſt be delivered to the 
« Overſeer. 


117 II. 
Of Settlement by RAR and Aſſeſſment to the Land Tax. 
« The Evidence neceſſary for eſtabliſhing this ſpe- 


« cies of Settlement turns upon the following Clauſe 
« of the Statute : 


1. By Rate. 


F any Perſon who ſhall come to inhabit in any Town 2 nt. c, 11. 
* or Pariſh, ſhall be charged and pay bis ſhare towards © © 
* the Public Taxes or Levies of the ſaid Town or Pariſh, 


be ſhall be adjudged to bave a legal Setilement in the 


* ſame, though no ſuch Neunes in writing be delivered | 
« and publiſhed. 5 


- © But this does not extend to the Perſons reſiding 9 & 10 W. I. 
i | . | C. 11. 
< under a Certificate. The party to gain a Settlement 5 11 25 L 
on onga 


muſt be proved to have been rated as well as actually 204 Warplet- 


don, fol 128. 


«to have paid. Ze CN : 2 e. 
| Trtt 0 where 


1010 


M. 9 G. II. 
Serrat and 
Bovington. 
Burr. Set. C. 


73" of Þ 
S. P. Set. 8 98. 
Bailey and 
Heckmond- 


wick, per Lord 


Mansfield. 
H. 21 G. III. 


Dougl. 543+ 


T. 31 G. II. 
Painſwick and 
Cirenceſter. 


Burr. Sett. C. 


E. 48. III. 
Openſhaw and 
Gorton. 

Burr. Set. C. 


12. 
l. R. 463. 


M. 10 G. III. 
Stapleton and 


Storiey Stanton. 


Burr. Set. 2. 
649. 


Contirued. 


* Where the Rate is made in the Name of a de- 
* ceaſed Perſon known to be ſuch, but paid by the 


4 Repreſentative and Succeſſor of ſuch Perſon, there 


the Perſon ſo paying, muſt be eſteemed to be rated; 


« And ſhall not be prejudiced by a falſe Inſertion of a 
Name made by che Oveees againſt their Know. 


« Jedge. 


Still more clearly a Rate is good, where a Perſon 
„ pays, by the Deſcription of Occupier; as thus, the Oc- 
© cupier of late Heſcoe's : and in that Caſe he has only 
© to prove that he #5 the Perſon ſo deſcribed. 


« And it will be good where in the Alternative, 
e T. C. or Tenant : if the Tenant pay the Rate under 
ts ſuch Aſſeſſment. 


« Where the Tenant is ſufficiently aſſeſſed and ac- 
„ tually pays, an Agreement by the Landlord, whether 


in the Demiſe or ſubſequent, to re-imburſe, does not 
prevent the Tenant from being entitled to a Settle. 
_ © ment under ſuch rating and nr 


« Where the ſon lived with the Mother as part of 
* her Family, and was rated and paid for the part 
© which ſhe occupied, this was held to be bis ſbare 


within the meaning of the Statute: for it was a 


6 ſhare charged perſonally upon him. 


Where 


re 


| * peated Deciſions, 


2 ee, 


Of AssssM NN fo the LaxDο Tax. 


% Where a Rate ſtands with the uſual Title at ſo 
s much in the Pound, and the Name of the Party is 


ec inſerted as Occupier, and the value of his Occupa- 


te tion, but his proportionable ſhare nor ſet down, 


1011 


H. 21 O. III. 
Croydon and 
Carhampton, 


nga 599. 
Cald. 108. 


e and inſtead of it a Query for Certificate, and the 
Money is afterwards demanded by the Overſeer and 
u paid by the Party, this is Evidence of ſuch Aſſeſf- 


„ment and Payment as ſhall ſettle him in the 


. « Pariſh, 


« The Parif is concluded from ſaying it is a bad 
„Rate; it being of their own making ; it is ſufficient, 


das between them and the Pauper, if it has been 


** made, and he has paid it, 


2. Aſſeſſment to the Land Tax. 


e This at firſt was conſidered as a County and not 
2 a parothial Tax. 


% But in the Caſe of a Tide Waiter who was rated 


to the Land- Tax for his ſalary, it was adjudged 
eo that this was a Pariſh Tax within the AR, 


and had 


been ſo ſettled. It is now out of all doubt, by re- 


Settlement is not gained by payment of the Du- 


at 6 on houſes and Windows : nor by payment 
thoſe on ——” of 5 I. and bigs 1 


« Nor adOment to the ins of 5 Rate, and 


tt 2 Teta 


19 Vin. 386. 45 
Sc. Giles's Crips 
Tt and 

t. Mary, 
Newington 


Regina v. ts 
Michael, Cora; 
hill, T. o A. 


1y \ Vin. 33% 


Oakbampton 
v. Ke ton. 
E. 7 G. II. 2 
R. v. 8. Mary, 
Whitechapel. 
E. 17 G. III. 
S. P. Cald. 24. 


Bamley v. 


5 4. 2 B. wait 


Wow Sett. C. 75. 
Rex v. 8 


Fulham v. St. 
Margaret's 
Wetiminiter, 
M. 33 G. II. 
Set. Ca. 488. 


98. I. e. 7. 66. 
21G. II. c. 10. 
18 G. III. 0. 26. 


III B. I. P. 
3 


M eich. II. 5 


Ren v. vt . 


Burliſcomb and 


R v. Inhab. of 


T. R. III. 18. 


/ Settlement by AxxVvAL Or rie E within the Pariſb. 
ITI II II. 
07 Settlement by Annuat Orrick within the Pariſb. 


« If a Perſon who ſball come to inhabit ſhall for bim. 

„ ſelf and on bis own Account, execute any Public and An- 

© zual Office and Charge, in the Town or Pariſh during 
one whole Year, be ſhall be adjudged to have a legal 

« Settlement in the ſame. | 


« This even more ſtrongly than the laſt, proceeds 
upon the Ground of Notice and Acceptance. 


« That the Party ſerved the Office of Pariſh Clerk, 
e is good Evidence to entitle him to a Settlement 
&« within the Pariſh. 


« Otherwiſe, if he ſerve it as Deputy. 
(6 So of Collector 9 Duties on Births and Burials. 5 


4 11 ü6 good where ſerving the Office of 7ything-man, 
* the Evidence offered in ſupport of the Settle- 
© ment, 


« So of ſervice as Warden of a Borough, extending 
* oyer ſeveral Pariſhes, it ſhall be _ for that 
© Pariſh where he reſides, 


* 


« Where a man is choſen Sexton of a Church, part of 

s the Churcb-yard lying in the Pariſh, he may gain a 

Sculement by Reſidence in that Pariſh, although no 
part of the Church be within the Pariſh, 

8 3 | ; de Where 


Of Settlement by ESTATE and Occupation. 1013 


* Where there is a Cuſtom for a Tythingman to 5 


« be choſen for af a Year only, this will not be S Wos. 


cheſſer. 
good. H. 31 C. IIs 
8 Burr. Mansf. 
; 02; Set. C. 
f | F 0. 143, P. 444 
«& . 5 4 
Nor though the Appointment be to an annual Fiteworth and 


* offige, will it be good, if the actual ſervice be tf M. 18 C. 1I, 


a ih Sett. C. 
« * By 
than annaal, M. 17 C. 11 


Nor if he be not legally placed in the Office; Windham «nd 


though he actually ſerve it for the full time. Burt e. 


« A Sequeſtrator appointed by the Biſhop does not Helfngton and 


Over. 


« exerciſe by virtue of ſuch Appointment an annual Burr? gy 5 
« office within the Pariſh. | 9 
Tir IV. 


Of SETTLEMENT by Esra rE and Occur arion. | 


te To ſpeak firſt of the loweſt Intereſt, that by 2 IIT. B. J. p. 
« or parol Demiſe. | 


By Leaſe, A. 


On Complaint within 40 Days after any Perſen foal 73 0 uten. Js 
b come to ſettle in any Tenement under the yearly Value of 
« 10/7, two Juſtices may remove bim. 


© Evidence of an Hiring of Lands ſituate in difſe- r. 3.6.1. 
& rent Pariſhes, being in the whole to the value of eee be 
merton. 


* 100. fer Annum is good, as well when they con- 8.5“, 
© ſtirute diſlinct Tenements as when one entire Tene- 


Tet 3 | ment. 


1 Seli. C. 115. 


What conſtitutes a Tenement. 


* ment. And it is good though the Evidence be of 
« an hiring at different 14mes as well as in different 
„ Pariſhes, 


Rowling « And this holds with regard to a Certificate Man, 
ok ; BY _ who needs not to rent 10 l. per K. in the Pariſh to 
A which he is certificated, 


Sandwich wad 
Studiand. 


328. But the Contract muſt be ſubſiſting for both 


| 1 1. © jointly at leaſt 40 Days; otherwiſe it will not avail 


St. Lawrence 


and St. Maus for the Eſtabliſhment of a ſettlement in either. 


rice, Win: hefter, 

Burr, Sett. C. | F p 

” ons | 111 5 TEE 
- en With reſpect to what conſtitutes a Tenement, rent · 
ak 6 ing a water-mill, of 10 J. per Ann. is good Evidence 
Batley ad of a Tenement within the Statute. 


2. and 80 of a Windmill or of a Warren: for it is not 
ng 8 < whether habitable or not; as it will not be neceſ- 
4 gell. S. 109. e ſary for him to reſide on his Tenement; it being 


te ſufficient if he reſide within the Pariſh, 
ol Abesford « Renting a Fiſßbery and the Right of cutting __ 
and Chilton 


Sm. © tte a Tenemgnt. 

T. R. 1358. - * | 

1 46.11, te But on a taking of the Pal of a piece of Land, 
e <4 hoy been doubted, whether a Settlement was 
1 1 gained; though it was agreed that Evidence of 
Hi. Seite. O. . | | 

$16. taking the paſture-ground would have ſupported 2 


7 bo 4k Settlement; yet it ſeemeth ſufficientz and Coxz 
ach, that the Pafuve is the Land. 


. hiring of Cattle Gates in 1 of 
Waixley. 


Hit. 26 G.11I, which, the Party was to keep up the Highway Gates, 
7. R. 137. | 16 which 


Of Joint Renting: 


1015 


& which the Owners of the Cattle Gates were bound to 


« repair, was held ſufficient, to compoſe part of an hir- 
« ing to the Value of 10 l. And the word Tenement 


« in Queſtions of this Nature, is taken in its full 
« Jegal Acceptation, in which it is a Word of very 


« large Extent, to paſs not only lands and other cor- 
e poreal Inheritances which are holden, or ſuch Chat- 
© tels real as are derived out of theſe, but Profits 


« ;{ſuing out of Land; Offices, = and whatever i is 
the ſubject of Tenure. 


« But by particular Exception renting Turn- pike 
te Tolls, and reſiding in the Toll-houſe ſhall not gain 
« Settlement. 


Par. 2, 
Of Joint Renting. 


* Renting a Tenement jointly to the value of 107. 
te per Ann. gains no Settlement: for unleſs the Occu- 
ce pation will amount to the value of 10 l. to the party 
« who claims ſettlement under it, whatever remedy 
te the Landlord might have for his Rent, the Tenant 
ce is conſidered under the Conſtruction of this Act 


» 28 
but renting his proportion. 


« But taking to the Value of ten Pounds per An. 
© num, and afterward letting out to under-tenanls will 
< not prevent à Settlement, if the party reſide 40 
e Days on any part: and a Joint occupation after a 
L ſole hiring is in the Nature of an under-tenancy, 
Tetr4 


« The 


of 
13 G. III. c. 84. 


Croft and 


Gainford, 
Aſſiz. Durh.. 
1733. 

Cor. ALOE 
Reove, C. J. 
M. 25 G. II. 
Marden and 
Barham, S. P. 


Llandverras and 
Northop. x 
M. 7 G. III. 
Burr. Set. C. 

71. 

l. R. 603. 
Awre and 
Newnham. 
Tr. 13 G. III. 
Burr. Sett. C. 
756. 


1016 


Rex and Little 
Dean 

Str. 555. 

Tr. 9 G+ J. 


: continued. | 
Par. 3. 


Of the Mode of taking. 


* The Statute having mentioned zaking @ Leaſe, it 
was contended, where the Queſtion turned upon a 
« Leaſe for ſeven Years, that this might be by parol, 
te ard that it would be void for the whole and no Set- 
te tlement under it. But the Court faid, it ſhould 
e have been ſtated to have been by parol, which nat 


© having been done they muſt take it to be by Deed; 


& ſince otherwiſe it were no Leaſe. And the Order was 
6 confirmed, Lute 


« And perhaps had it been ſtated, that there was 
©* no Agreement in Writing (to operate as a Demiſe 
« within the Statute of Fraudt) ſtill it might have been 
« good to gain a Settlement, by the Credit given to 


A the value required and a Refidence + for it is not as 


« if a M.n declare on a Leaſe, which if he do, he muſt 


64 prove a Leaſe agrecable to his Declaration and ſuch 


ce as the Lew requires: nor is it like the Caſe of Ap- 
« prenticeſhip by unſtamped Inſtrument : for ſuch In- 
« {trument is made void to all Intents and Purpoſes z 


c and yet an Apprenticeſhip cannot commence by 


te parol, and therefore there is 20 Evidence of any Ap- 


e prenticeſhip by any poſſible means in a Caſe thus 
& ci cumſlanced: but pars] Evidence may be given of 


te an Agreement for Uſe and Occupation, and of actual 
% Uſe and Occupation accordingly, and of the Rent or 


te Value: And though not good for more than three 
* Years, conſidered as a Demiſe, it may be good to 


© eſtabliſh 


Continued. 


cc cſtabliſh a Settlement: for which, as we ſhall ſee 
te jn other inſtances, . neither the Certainty of the 
« Tenure nor the Validity of the Title is eſſential, 
« but an actual Credit, and an actual Occupation for 
the neceſſary time. 
| Par. 4. 
Of the Quality of the Eſtate, 

A Seltlement may be gained by a Tenancy at Will. 


Par. 5. 
Of Evidence of the Value, 


ee The Rent is primd facie Evidence of the Value; 
« but it is no more: for it may be worth beyond or 


« below the Rent, and it is the yearly value which gives 


« the Settlement: but if there be no Fraud and Col- 
« luſion manifeſt on the Face of the Tranſaction, it 


« will be preſumed to be of Value equal to the Amount 
for which it is let. 


« An hiring dear with a View to gain a Settlement is 
te not, on the Face of the hiring, neceſſarily a Fraud: 
te for the Tenement may be worth the Rent: and the 
« Intent of gaining a Settlement, being lawful, Proof 
« of an hiring with that View at an higher Rate, than 
te the party would otherwiſe have given will not of 


ee itſelf vitiate the Settlement; though it might, ac- 6 


* cording to circumſtances, have warranted the Juſticeg 
te in finding and ſtating Fraud. 


© Renting without ſucking the Premiſſes may be ex- 
plained : but in g-neral and primd facie it is Evidence 

N of Fraud. : | 
«If 


1017 


$outhwold and 
Yaokesford. 
Hil. 13 G. II. 


and Lamerton. 

T. 3 G. I. 
2 Seſſ. C. 198. : 
Str. 57. 


King and Belf- 
N. R. of Vork. 
Hil. 16 G. III. 
S. P. | 
Weſton and 
Kirtons 

T. 14 & 15 

G. II. 

2 Sell. C. 141. 
Str. 11 56. a 
Burr. Seit. C. 
x 


Aſhburton and 
Woodland. 

E. 26 G. 111. 
T. R. 261, 


118 : 


\ Redworth and 
Fillongley, 
"© R. 458. 
M. 27 G. III. 


Coul inued. 


<8 If a Man be placed in a Tenement of ſmall Value 
e by the Charity of a Relation, and be ſo reduced that 


« the Huſbandry of the Farm, is performed by the 


« Horſes and Servants of the Relation, and he be to 
« pay nothing for it, and the Corn ſown by him upon 
it be merely obtained by gleaning, yet if the value 
© be ſuch as, with his other Occupation, amounts to 


5 10 l. per Ann. it will gain him a ebe if no 


Ca. of 8. 109. 


« Fraud intervene, 


Of Freehold, B; 
Of Settlement on a Per ſon's own Eſtate. | 


« Where a Perſon has an Eſtate of his own however 
« ſmall, for Life or Inheritance, (unleſs under the 
Exception hereinafter to be mentioned) he cannot 
« be removed ſrom his own, and therefore may gain 
« a Settlement by ferty Days Reſidence,) 


« Tf it be in Evidence that the Eſtate be within the 
&« Pariſh where the Owner reſides, it is ſufficient, though 
© he be not actually upon it. 


« An Executorſhip of a Term of 99 Years, origi- 
« nally, in a Cottage demiſed at five ſhillings Rent, is 
Evidence of an Eftate ſufficient to gain a Settlement. 


« Otherwiſe of a ſucceffion ab inteftato » for until 
80 Letters of Adminiſtration ng, this is only a 


Right, 


Continued. 0 1019 
« Rigbt. But this will be underſtood where ſeveral are 
t in equal degree: for where there is a ſole next of kin, 
a the taking out of Adminiſtration may be conſidered 


* as a Ceremony declaring the Right, but not efſen- Vi. Gay 


$6 tial to creat? ſuch an Intereſt as may gain a Settle- 1 pare 
; 10 ment. Cald. S. C. 137. 


= A Right of Dower is ſufficient to gain a | Settle 2. 22 2 
ment to the Widow, and ſhe needs not give Evidence ber e. RE 
* that the Dower was actually aſſigned : for by Magna * 78. 
Charta ſhe is irremovable for. forty days: but it will 
* not communicate ſuch Settlement to a ſecond Huſ- 
band; as Tenant in Dower has no Entry on the dem- 


e aple'Eſtate until Dower aſſigned, 


* A Morigagor in Poſſeſſion is ſubſtantially the 


„Owner, and may therefore Owe gain a Settle» 
ment, 


But a bare chance of an unliquidated Reſidue E. ar C. ut. 


| Walcot and 
5 will not gain a Settlement. OS 
Doug]. 608. 
Cald. Ca. 110 
«A ſpecific Legacy or even a Rent Charge, and Stockley 


% mych more a general pecuniary Demand by a ge- —. — 


K 5 0 Fitz-Pay 
N heral charge on an Eſtate, is not Evidence of a Right l % ü. 


Burr. Set, C. 
« to refide, 25 is yu} to eſtabliſh a Settle- 762. 


F mehr, | 


"Not 


9 0. 1. . 7. 


1020 


Marwood v. 
Kentiſbuty 


dur 29 G. II. 


r, Set. C, 


336, 


Settlement by Purchaſe for pecuniary Conſideration. 
© Not only a Poſſeſſion which would be a bar 
in Ejectment, but any Colour of Title, with the re- 
« quiſite Reſidence, is ſufficient to eſtabliſh a Settle- 


i 10 ment: for the Juſtices cannot try the Title. 


Par. 2. 


_ Of Seitlement by a Perſon's own Eſtate where bought by 


the Perſon who claims 10 be ſettled under it. 


„ Tt has been enacted, that after March 25, 1723. 
te No perſon ſhall be deemed to acquire any Settlement in 
* any Pariſh or Place, by virtue of any Purchaſe of any 
« Eſtate or Intereſt in ſuch Pariſh or Place, whereof the 


* Conſideration Money for ſuch Purchaſe doth not amount 


* ig 30 l. bond fide paid, for any farther or longer time 
0 than ſuch Perſon ſhall inhabit in uch Eftate : and ſhall 
44 then be liable to be removed to ſuch Pariſh or Place 
F* where be was laſt legally ſettled, before the ſaid laſt 
% Purchaſe and Inhabitancy therein, 


* Of the Effect of this Clauſe on derivative Settle- 
* & ments, ſee hereafter under that head, 


„The Clauſe is conſtrued in the popular Accepta- 


tion, and not in the legal ſenſe of the Word Purchaſe, 


&« az one of the two great Diviſions of the Modes of 
& acquiring Property: and the Remedy meant to be 
« provided, being only againſt Purchaſers for a ſmall 
% Conſideration, in which Fraud was apprehended fre= 


** quent!y to carding | no other Mode of gaining a 


Settlement 


Grant of Waſte. — Mortgage, 
« getilement is affected: conſequently a Purchaſer of 


«an Eftate at a much lower Value may till gain a 


Settlement by proving himſelf to have been rated'as 
« gccupier for ſuch Eſtate, and to have ye ne 
„ eee ee 
« Abd on this Principle, a conveyance from a pitt 
© to a Son in conſideration of natural love and affection, 
« and of ten Pounds, is good to gain a Settlement a the 
the Son. i 
4A Gets Waſte of a Manor at one ſbilling Fine, 


« one ſhilling Heriot, and one ſhilling Quit-rent, has 
« been held Evidence, of ſuch a Contract, as in con- 


« templation of Law amounted to a Purchaſe within 


2 the meaning of the Act. 


« In the Purchaſe of a Pape 1 that hs 


© Fine and Fees made. up Part of the thirty Pounds, 
© was not held to take it out of the Statute. | 


Nor is it material, if no Fraud is proved, that the 
« Purchaſor borrowed part of the Money. 


* Where John Spiller was a Mortgagee of a term for 
« 151. and 30s. were due to him for two Years Intereſt, 
« and 18 J. 105. more on Bond and ſimple Contract, 
«2nd the Mortgage Money being not paid the Mort- 
e gapee agreed with the Widow of his Debtor, that if 
de ſhe would renounce Adminiſtration, he would let her 
© have the Houſehold Goods, this was done accord- 


* 


| * Prarndo duo Jura concurrurt in ed dem perſond (five aterum im- 
| perfectum ive perſecta 18 idem ejt ac fi effent in diverſis. 


” * ingly ; 


/ 
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Uffculme vs 
St. Sidwells. 
Tr. 30 & 31 
G. II. 


Burr. Set. C. : 
4309+ 


R. v. ks 
Ujton. 3 
E. 29 G. III. 

W ao 


Havant v. 
Warblington, . 
E. 26 G. III. 
T. R. 241. 


Walden v. 
Kempſton. 
E. 13 G. I. 
Fol. 238. 


Ted ford v. 
Waddinghams 
8 9G. II. 
Burr. Set. C. 57. 


R. v. Inh. of 
Stockland. 
Bur; Set. C. 61. 


Fra. 35 0. u. 


Dunchurch v. 
Kilworth. 
H. 6 G. III. 

. Burr. Set. C. 


Ae 
. Mattingley . 
Heckfield. 


T. 27 6. 111. 
T. R. II. 22. 


| Subſequent Improvements, 


«ingly : and Jobs Spiller as principal Creditor, took 
«out Adminiſtration; and entered upon the Houſe, 


“ Orchard, and Premiſſes, which was then appraiſed 


„ at TWE NTY-FIVE Pounds, and poſſeſſed himſelf 


* thereof, and alſo of a Cyder wring appraiſed at 


N forty-ſhillings; And the ſaid Jobn Spiller removed 


into the Pariſh of Cotleigb, where the ſaid Premiſſes 


« were ſituate, and ſettled thereon, and was offered 


te thirty Pounds for the ſame, and continued to dwell 
te there for the ſpace of eight Years, when the Term 


<< Eſtate determined, yet he ſtill remained ' there till 
removed by the Order, 


* The CoukT was unanimous that he war le · 
© pally ſettled in Cotleigb; the Conſideration he had 


© paid, exceeding the ſum of 30 J., and he having re- 
* mained upon the Eſtate irremovable for 40 Days. 


* Subſequent mprovements will not gain a Setile- 
« ment, where the Purchaſe was pader 30 l. 


c The Purchaſe of the Intereſt of x a Mortgagor ſub- 


KC jet to a Mortgage, will not gain a Settlement; un- 
e lefs the clear Intereſt remaining in the Mortgagor, 
Ga and paid for by the Purchaſor excecd 30 kr 


Of Reſedence, conſtrudire. G 


<« Reſidence is neceſſary as we have intimated be- 


fore: for the Ground of Settlement by Eſtate is the 


* irremoveability 


Refidence confreiive. _: T TLEMENT by SERVICE. 


be irremoveability of a man nt his own : bot Refi- 


« dence may be without actual perſonal Preſence for 
© forty Days: as where the Father rented an Houſe 
e and the Danghter lived in it; the Father being a 


© Priſoner. This was held a Settlement to the Fa- 
« ther, And the explanatory Reaſon annexed by Dr. 
BURN, appears to be very juſt: the Father being 


e in Cuſtody of the Law, and in no capacity to gain 


« a Settlement elle where, might be conſidered as vir- 


s tually reſident at Ludgate, which was the Place where 
che came to voy" and in n the Wan lived; 


71 T LE V. a bt 
of OE. ” SERVICE. 2 


yas An n Perſon not * ng Child, or Children, 
tt Jawfully hired into 4 Pariſh for one . ear, Hall be ad- 
„ judged and deemed to bave a good Settlement therein. 


„By the Starures it is recited, enacted, and declared, 


«© that whereas ſome Doubts have ariſen touching the Set- 


1023 


St. Margaret's, 


Wem. and 
Ludgate. 

M. 5 G. II. 
r Barnard. 76. 
III. B. J. F. 
514 


im. n. 1.0, 


41175. 


> & 


$ & 9 W. III. 
c. 30. 


« tlement of unmarried Perſons not baving any Child or 


e Children, lawfully bired into any Town or Pariſh for 
one Year, no ſuch Perſon ſo. hired as aforeſaid, ſhall be 


te adjudged or deemed to have a good Settlement in ſuch _. 


te Pariſh or Townſhip, unleſs ſuch Perſon ſhall continue and 
&« abide in the ſame ſervice during the ſpace of one whole 
40 YT, ear, | N 


b 


* And by another Statute, a Perſon under 4 Cortifi 


s cate Hane give an hiring and ſeryice for a Year in 


the 


— — 


104 


Unngrried—Not having Child or Children 


_* the Pariſh. in which he is certificated, in Evidence to 
60 eſtabliſm a ſettlement: for, 


z.. No Perſon who fball come into any Paris by Certifi- 


12A, ft, 1, 
c. 18. 


Ca. of Sett. 
7 Fol. 131. 
Antony v. 
Caldigan, 
E. 10 A, 


Farringdon v. 
it hey. 

E. 1A. 

2 Salk, 527. 


cate, Hall be adjudged by am Ad whatſoever ta bave 
- ** procured a legal Settlement in ſuch Pariſb, unleſs be 
e fball, bona. fide, take a Leaſe of a Tenement of 101. « 
Tear, or extcute an annual Office in ſuch Pariſh. 
. Aud a Settlement cannot be gained by ſerving a 
1 certificated Perſon in the Pariſh to which he is cer- 
c tificated : for another Statute. hath provided, that 


« if any perſon after June 24, 17 13, ſhall be an bired 


ce ſervant with any Perſon, who did come into or ſpall re. 


t fide in any Pariſb, Townſhip, or Place, by means of a 
* Licence. or - Certificate, and not afterwards having 
% gained a legal ſettlement in ſuch Pariſh, Townſhip or 


* Place, ſuch "ſervant Hall not gain a legal Settlement in 
* ſich Pariſh, &c. by I of ſuch biring or ſervice. 


Her, 2. 
Who ſpall be ſaid not to have Child or Children within tbe 
meaning of the A. | 


« A Perſon having a Daughter married and ſettled 


. elſewhere, ſhall not be ſaid to have a Child within 


the meaning of the Act. 


P ar. 2 7 | 
Who ſhall be ſaid to be unmarried, 
„Marriage of a Man Servant ſhall not prevent his 


{6 gaining a amen if he marry after the hiring: 
| * for, 


\ 


am. a @p JFF „ 0 „ 


in 


his 
g: 
or, 


d / Hirlng as Servant for an Har: 1625 


"Ut for, ow relates to his Condition at the dive of 
un the hiring. U 1824 xvi 4 


* George Ayrton the Pauper 84 vt Witt ves (hey Eg g. 1. 


Bank Newton 


« oally ſettled in Bank Newton,” he, the Pauper, on e opp 
ts February 16, 1738, agreed with John Wilcock, ſon 43. 
« of Henry Wilcock of Marion, by Order and on behalf 
of his ſaid Father, to ſerve the ſaid Henry Wilcock - 

« for a Year from the 24th of February, (when his 

« Father's then ſervant was to go away) at five Guineas 

a Wages, in caſe the fait Hu Wilcock ſhould approve 

«* the ſaid Terms. On the 18th of February; the 

«% wife of the pauper died without iflue. ' On the 

tt 24th the ſaid Henry Wilcock aſked: the Pauper on 
what Terms he and the ſon had agreed, to which 

1 on their being repeated, the Father aſſented: ard 
@ the Bauper entered on the ſaid ſervice, and con- 

& tinued in it a Year accordingly. This was held a 
good Settlement, for the hiring was not till the 

4 24th; before which, the Wife was dead. 


« So where it was underſtood at the'time of the Ly HSE 


© hiring, that he meant to marry, and he was actually . 29 G. UL. 
4 * matried before be entered on the ſervice. er 


Ms . Pap: 45 5 
What foal be an biring for a Year, 
te Evidence of hiring for balf an Year, and feet Duneford an 


de ward for another half Year to the ſame Perſon imme- I 9 K. 


* diately on the ending of the firſt, will not be ſuffi- 
| cient: for in ſuch Caſe there never was an hiring for 

© a Year : otherwiſe where either of the hirings is for a 
" Year, and a Year's ſervice can be made out of both. © 
| |  Uuy General | 


* 


i 
« 4 
= 
1 
| 
' | 
2 
| 
{ 
| 


St. Peter's and 


New Windſor 


v. Chipging, 
Wycomb. ' 
Hil. 8 G. Il, 
Burr, Lett, © 


What is Evidence of Hiring for an Yeat. 


General Hiring into ſuch employment as ord- 
* narily imports a permanent ſervice is hiring by the 


« Year; otherwiſe where a Perſon is hired for n to 
« be performed by the piece, 


Where the Party hiring ſays, go into . B.'s Place, 
« and the party hired goes and ſerves for a Year, Evi- 
« dence that A. B. was an bired ſervant by the Year, 


will eſtabliſh a Settlement under this hiring. 
« A Contract for Payment by the Week may be very | 


« confiſient with hiring by the Year : yet it may be 
% Evidence with other circumſtances — 
« dition of the hiring. 


Mages are not eſſential to the Proof of an hiring : 
it bard, lodging, cloathing, being ſufficient to ſupport a 
Contract of Hire, | 


« Hiring for a Year part of which is paſt, is not 


Evidence of an hiring under which a Settlement can 


be gained. 
But an original Hiring for a Month on liking, and 


. © then if the ſervant is approved, to ſerve for a Year, 


« is a good Hiring for a Year on Condition : which 
« Condition performed is as if it had never been 
* made, and the ſervice will relate to the me 
* ment of the original hiring. 


« $9 at a Month's Wages or a Month's Warning, if 


no Warning is given, and the Servant ſtay the Year 


out. 
* Hiring 


Cuſtom will not Support it where icceſſarily l: 10867 

„ Hiring with Payment according to the Work, King's Nortony 
& though prind facie, it would be an hiring for journey 23. 14 6.11 
u work, may by other circumſtances be a good hiring 24H 225 
i for a Tear, for if the Contract itſelf be EE 
t and certain, it is ithmaterial whether the time or the 
te work be the Meaſure of payment. 

« An hiring ſhort of a Year will not do; and —_— 
therefore Evidence of an Hiring two days after Mi- un. 59 * 
e ghaelmas, to ſerve till Michaelmas is inſufficient; and 
a Settlement cannot be gained by ſuch hiring, 


So an hiring three days after Micbaelmas to M. R.v.Inb. of | 
| | ley. 

te chaeimas following in Leap Year, and a ſervice till £: 298 1 

& the Day after Michaelmas, 


« Hiring from a moveable Feaſt to the Returii of the 
& ſame moveable Feaſt, which may be ſometimes Holy ind, 


te more and ſometimes leſs than a Year, as from Mbit. 665. ls 


te ſuntide to Mbitſuntide, it ſeems may be good by the 
« Cuſtom of the Country. | 


© But it does not appear that Evidence of an Hiring ; 
& which muſt zeceſarily be for leſs than a Year, can be 
a ſupported by any Cuſtoin *ſo as to make good a Sers 
& tlement: and indeed the Negative ſeems to be eſta- 


the. bliſhed : not ode on general nina ao Me but on des 


« For 3 it was ſtated, that there is a Cuſtom in 
| © the County of Zork, to hire Servants by the Year at 
« two different ſtatute days, one on the Friday before 
* Old Mariinmas, and the other on the Friday after 

Uuuz & Old 


Leeds v. Habs 
wood al. Har- 


'woo'. 


eee 
42 , 
— 2 
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« 0 wen aa that by the Cuſtom 1 the 


Country, they hire from the ſaid latter day until 


« Martinmas, which hiring is conſidered as an hiring 
e for the Year: And that O!d Martinmas in the Year 
« in which the hiring was made was on a Tueſday. 
The Court, in the abſence of the Chief Juſtice, was of 


* Opinion that this was not a ſufficient hiring for a 


„ Near. 


Milhem 3, 
Bilham v. 
Syderſton cum 


Berner. 
E. 17 G. III. 
M. S. Cald. 


c. 19. 
Beadlam v. 


Shiplam. 


NI. 27 C. III. 
Sond 14s {hal 


Macclesfield v. 
Sutton. 

E. 31 G. II. 
Burr. Sett. . 


458. 


St. Agnes v. 
Redruth. 

T. 10 G. III. 
Burr. Sett. C. 
671. 


it But an hiring from the Day after Micbaelmas to 
&* Michaelmas, is not an hiring for leſs than a Year; 
« ſince a day admits of no Frafion . Evidence there- 
<« fore of ſuch hiring with correſpondent ſervic is 


Evidence of a complete ſettlement. 


& An hiring to work ſo many hours in the ſix days, 
e and on Sunday the ſervant to be at his own diſpoſal, 
« as well as during the reſt of the other days, has 
tt been held not a ſufficient hiring within the Statute. 


Fut where the Father of the Pauper contracted for 
tc the Pauper, to work at certain ſtamps ſituate in the 
« Pariſh of St. Agnes, (which ſtamps are Mills for 
« cleanſing and manufacturing Tin) for one Year at the 
« wages of 51. And the Pauper ſerved at ſuch ſtamps 
« for the ſaid Year by working daily except Sundays 
<« and holidays, according to the Cuſtom of Tinners, 
te the Pauper eating, drinking and lodging wholly with 
« his Father and not with the Hirer, it was contended, 


— — 


— 


* Fradionem nen recipit Dies. 
8 « that 


Of Conſecutive Hin and Service, 


0 that this was rather he Caſe of” a Journey man than, 


« of an hired ſervant. But the Court was of opinion, 
6 that this was an entire ſervice for an Year according, 

10 to the Cuſtom of the Country: and diſtinguiſhed be-, 
| tween an exception forming part. cf the original 
« Contract, and Evidence of an abſolute Contract With 
an Exception extrinſic to it: and were unanimouſly 
of Opinion, that by this hiring and ſervice a good 
te Settlement was gained. 


And it may where the Exception refers to a con- 
e tingent public Duty, which would have been obli- 
* gatoty on the Event, though not expreſſed: as for 
© Abſence during the Month of Militia. Mandir. 


Par. 5. | 
Of Conſecutive Hiring and Service. 


= An hiring for balf an Year and immediately at 


ee the end of ſuch Period, an hiring by the ſame per- 
« ſon. for an Year, and ſervice for half an Year after 
« that ſecond hiring, is Evidence of ſuch biring and: 


« ſervice as will gain a Settlement: for there i is an hir- 
«© ing for an Lear, and there is an actual Year's ſervice; Foc 


« and this, in favour of Settlements, has been con- 


ſidered as equivalent to a ſervice for a Year, under, 
—Y . and r Contrad. 


te And where the Judges have expreſſed their appre- 


+ < henſion, that this conſtruction had been adopted 
Vu uu 3 «* contrary 


a7 


> o 


r Hate 


Ts 
H. 31 G. II. 
Burr. Sett. C. 


4139. 


Old- Sodbury v. 
Weſterleigd. 
T 13 G. II. 
Burr. Sett. C. ; 


Burr. Sett. C. 


103 


. 11 0. I 


Burr. 
116. * 


Fifehead Mag- 
dalen v. W 


Continued. 
« contrary to the meaning of the Statute, they have 
« held it too ſtrongly fixed by repeated Deciſions to be 
„ unſettled. And lately an hiring for eleven Months 
« at 10 Guineas at the expiration of which, the Maſ- 
ter told the ſervant he might ſtay on an end, t 
et which the ſervant aſſented without mention of wages, 
ce was held a general hiring ſufficient to gain a Settle- 
ment, by connecting the ſeryice under it with the 


* former hiring and ſervice. 


- * And Abſence for an hour between the determina- 
tion of the firſt Contract, and the Acceptance of 
<« the Propoſal for the ſecond, will not ſo break the con- 
<« tinvity as to prevent the two portions of ſervice be- 
« ing conſidered as one ſervice for the purpoſe of eſta- 
c bliſhing a Settlement. | 


« And where the Propoſal is not accepted *cill after 


4A greater Interval than that of a day, ſtill if the Ser- 


% vant has not actually quitted the Place, this ſubſe : 
« quent Contract will connect with the former hiring, 
* ſo that a Year's ſervice in the whole will gain a Set: 


e tlement. 


« But if the ſeryant has quitted his Employment for 
« a Day, and after, returns and makes a new Agreev 
© ment, this Iuterruption of the ſervices prevents a 


. 


| Settlement 


Of Port Hiring. | 
.* Settlement being eſtabliſhed by ſuch diſunited ſervice. 
An hiring at difſerent Wages will not prevent its be- 
« ing conſidered a continued ſervice. 


* But a ſervice of a different kind, though to the 
*« ſame Perſon, will not coaleſce ſo as to gain a Settſe- M- 


4 ment; as a weekly ſervice, and a ſervice under an *®: 


* hiring for a Year. 
Par. 6. Y 
| Of Hort Hiring: 

« Evidence of an hiring for eleven Months with an 
Agreement to give in a Month's ſervice is Evidence 
e of hiring for a Tear: for it is no more than a hiring 
for 11 Months + 1. Month; under a paltry ſcreen 
* of Evaſion to prevent gaining a Settlement. - 


* But hiring ſhort of an Year under a declared In- 


* tention, that a Settlement ſhall not be gained, will F. 
not be an hiring under which a Settlement can be 


* acquired: for ſuch Intention is not fraudulent. 


But where there has been an hiring for a Year 
es and a ſervice for a Year, and afterwards a continu- 
© ance in the ſaid ſervice, without any new Apree- 
* ment, (the Ability to contract ſo as to gain a ſettle- 
es ment remaining) the ſettlement will be where the 


« laſt forty days ſervice was performed, although the 


U uu 4 « continuance 


Croſcombe v. 
St. Cuthbert's, 
M. 19 G. II. 
Str. 1240. 
Burr. Sett. C. 
256. 
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What Hall be e withis. ibe Law of Pi 


Settlement. 


| # continuance afrer the Year comple bs thor ofa 


« Year, 


« Where the Pauper, then being unmarried, went 


. into the ſervice of an Inn-keeper, in the Pariſh of 
„ St. Mary, Reading, under a general hiring as a Poſt- 


1c boy, and continued for ſeven Months, when he mar- 
&« ried and continued four Months, and then took 
« lodgings in the Pariſh of St. Giles, and removed with 
* his ſaid Wife, and ſlept there for ſeven Months, 


* continuing to ſerve his Maſter the whole time, being 4 


ff in all eighteen Months without any new Agreement, 


* the Cour was of Opinion on the Conſtruction of 
the Statute, that a ſervant marrying could not un- 


„ der the implied Contract effect a ſettlement for his 
« Wife and Family, which be could not have effected 
by a Contract in expreſs Terms. By the Marriage 
* he was incapacitated from making any new Agree- 
f ment, 


Par. 7. 


What fat be a Service within the Law of 8 


It is not neceſſary that the ſervice ſhould be in the 
% Place in which the ſervant lodges : he may gain a 
Settlement by lodging any where wii * Pariſh. 


It is not neceſſary that 45 * would be in 
the Place of the original * 


Nor 


T: — 2 - —_—_ * * 
F. M4 
LY” 4 . BY £Y4- F 
4 * 5 * - . 
* 


# Nor that the ſervice ſhould be in the Pariſh in t Peter» Os, 
„ which the Maſter refides: Nor that it ſhould be an Vy-omb. 
te immediate ſcrvice to the original Hirer : for if the Iingho- “. 
« Maſter command the ſervant to ſerve another, this is * 3 
ebe nen a Inge e 


"88 Nor that the Maſter mould be reſi dent in the $t. Peter's, On} 
ti Place, under circumſtances that would Aua or T.$G.L 
* poſſibly capacitate bim to gain a Settlement: 4 for the * 
t Servant may acquite one where the Maſter refides as 3 
* a Viſitor, Nor that the | Maſter ſhould be any way — | 
„ in the Pariſh where the ſervice is performed; a8 ih H. 10. 1. 
« the Caſe of an nnn or pe 17% 
0 Horſes, .. E | 751 ene 


ud i Ne 2 
8 Ht 


ﬆ But where the Maſter goes to a Public Place as 2 
be ſpjourner to drink the Waters, this has been held 
« not a coming to ſuch à Place ſo as to ſettle, but 
e that the ſervice and ſetilement will ſtill relate to the „ ee 
ana of the Maſter, { OF 


tha hr by 8 dame eb 3 
« thority by which this was: determined, that there 85 no 
+ may be ſeveral other Caſes: in which the Servant may 2 MY 
* be conſidered as cantinuing his ſervice in the place 


* to which he was hired, * locally abſent. 


« Thus if a Servant were ta break his vt on. ike 


road, and ſtays 40 days: or if he be ſent to Bath | 
8 7 his Maſter on Account of health, 


of 


Of Diſpenſetion of Service expreſu,. 
Par * 8. 
of De of Service. 


C « Where by AR of the Parties cham 36-06 e 
44 Exception of part of the Time, this, as we have 


n © ſeen, is Evidence of an hiring ſhort of the Year: but 
here, after the Contract, a part of the ſervice or 


© attendance i is excuſed, this is not Evidence of a 
« « defe&tive Ser vice, 


„ And ele endtetihl wbb the leave of Ab- 
a ſence be in the middle of the ſervice, or at the 


« commencement, or in the concluſion of it: as whete 
< the Maſter gave leave of Abſence for the laſt thirteen 
cc days. 


Ag where the Pauper was hired on t ith 


40 June, and in April following the Maſter told her and 


« his other ſervants, that he was going to live at Ma- 
« cheſter, but did not know the time, and that they 
&* might look out other ſervices, or ſtay with him till 
« he went, as they choſe ; and that the ſaid Pauper 


e continued with her faid Maſter till 4th June, when 


« ſhe was paid the whole year's Wages” and Half-a- 

© Guinea over, and was wats * _ wm 
« Londen that day. - 

« The CounT was of Opinion, that this was not 

« Eyidence of a Diſſolution of a Contract; but ſimply 

00 ak a Diſpenſation of ſervice. And that the Pavper's 

Boing 


Dr 


Implied. 


# going into a new ſervice no ds dr be le her 
— EEE 


« And ors, 1 on Propoſals concerning an hiring, they as 
# at length agreed for five Guineas Wages, and the 1 oa 


« Maſter tendered One Shilling and while he was put- 
« ting his hand in his pocket for i it, ſaid the Servant 
* ſhould go away a fortnight before Michaelmas on ac- 
# count of his Settlement, and he would give him 
e that fortnight to get what he could, this was held 
« Evidence of a complete Contract for a Year, and 3 
# ſubſequent Diſpenſation. 


And Abſence without the leave and againſt the f. ," .. JB 
« will of the Maſter, will not be Evidence of a Diſſo. 80. 423, 
& lution of the Contract, if the Maſter, without new 
* Agreement, receive the Servant again. 


And where there is a reaſonable Cauſe of Abſence cad Church | 
# that Cauſe is in itſelf a Diſpenſation : for it is a con- RCTS? . 
« dition of Humanity incident to all Contracts; and Bar 805 6. 
* the Maſter is bound to take Care and provide for a Madingtn | 


4 Servant ill in his ſervice, neither can he dedu& Er 6.10; 
# Wages in proportion to ne 


« And if the Maſter poſitively refuſe ns of Ab. R. . 1175. 
i ſence, where the Cauſe is reaſonable for applying Ree 
*to obtain ſuch leave, and the Servant go notwith- 

* ſtanding, ſuch Abſence for reaſonable Cauſe, though i 
* not allowed * Maſter, falls within-the Ground 
* of 


t out reaſonable Cauſe, this Diſcharge cannot be Eyi- 


not ſo for Impropriety of Behaviour towards the 


Acer Diſcharge equivalent 10 bl. 


10 of Dijpenſation of Wo. as in going to let bimtel be th 
* into another Place. j 


te And where'the Maſter diſcharges the Seryant with. 
&« dence of a Diſſolotion of the ſervice: for an illegal 


* * Diſcharge is 20, Diſcharge. 


„ A Maid ſeryant may be diſcharged by the Maſter 


a or Miſtreſs for being with Child, for the mainte- 
t nance of Decorum and Order in the Family: but 


« Maſter or Miſtreſs; it being againſt a primary Law 
a Juſtice, nov 1 one 1 be 4 odge in theit 
s 10 own An; » of 1 


ce within thoſe other Deſcriptions which give particular 


« In the inſtance of Diſcharge on account of Preg, 
te nancy from an illicit Connection, it ſeems requiſite 


e that it ſhould fully appear the Servant was diſcharged e 


« really for that "expreſs, Cauſe : for if it be long ” 
« known, and the Maſter and Miftreſs acquieſce till 10 
juſt the point of the expiration of the Service, the il « 
Preſumption attaches, that this was not for ſuch 10 


cauſe as the Law warrants (ex Neceſſitate rei, perhaps, 


« where the Servant is not hired in bu/ſbandry, nor 


« authority to Juſtices,) to preſerve Decorum in Fami- 
« lies ; and ſuch Interpoſition, to have a legal effect, 


* % 
— _ R — =_ 0 


Nu contra Jus fugt pro infechis cenſentur. 
4 ; cc muſt 


OJ SeTTLEMENT by APPRENTICESHIP, =» 1037 


« muſt appear to have been exerciſed ſtrictiy within 
s thoſe circumſtances for which it is permitted. 


do If a Servant be in Cuſtody for two days or more Hartley. 
« under a commitment for Baſtardy, this is Evidence . e. 
*of a. defective ſervice z the Abſence being the Conſe- 

9 of bis own illicit Act. | 


« And if a Juſtice diſcharge for a Cauſe not nt: THT. 
« able, it will have no more effe& on the ſettlement 1 
« than a Diſcharge by the Maſter; as if he diſcharge Fil 


42 ſervant for marrying, or for neſs. 
| The r the Maler is not a Diſſolution NY 


„ 0 


% « of the Contract. ke 4 | 1.2.2 
hi Par. g. | 

Where the Servant Nouns will be the Place of te 6 Get 
0 * Where a ſervant has reſided in different Pariſhes, . :5 0. Ul. 
ed * and never 40 days ſucceſſively in either, but 40 days Fan g. C. 


'S in the whole at different times in each, the Settlement tans 


he be not performed there, nor the Maſter in any re- 80 . 

ch i « ſpe& reſide in ſuch Place. 

85 

af Tiriz VI. 

1. | Of Settlement under InDENTUREs of APPRENTICESHIP, | 
; * Hitherto we have treated of Settlement under an Lietle Marlow 

© If - hiring by Paro; and are now to conſider Settlement 43. ©: 1 


uſt | te by — 


« will be where he laſt ſept; and this though the ſervice E. 21 6. it. 


©2038. 


STATUTES concerning. 


& by Dzzp ; by InvzxTUREs of ArPaENTICESH5: 


_ © the Evidence of which turns upon ſeveral Statutes. 


| © ment; though no Notice in writing be delivered, | 


12 A. ft.1. 1b. 


„W. Ii. 


$ Ae. 9. 
94. 21. 


_ « Jer @ Certificate in any Pariſh, Townſbip, or Place, 


& If a Perſom ſhall be bound an Apprentice by In. 
c denture, and inbabit in any Town or Pariſh, ſuch bind. 
e ing and inbabitation, ſball be adjudged a good ſeth: 


« If any petſott after June 44, 1713, ſhall be an Ap 
te prentice bound by Indenture to any Perſon refiding uns 


« not afterwardi baving gained a legal ſettlement in fuch 
« Pariſs, &c. ſuch Appreniice by virtue of ſich Appren- 
te ziceſbip, Indenture, or binding, ſhall not gain any Sei. 
cc ;lement : but every fuch Apprentice Hall bave bis Setili. 


© nent in ſuch Parifo, &ci as if be had not been bound 
Apprentice. N 


© No Perſon pho ſhall comb into any Pariſh by a Cer- 
ce rificate, Hall be adjudged by any 4 whatever to gain 
« g ſettlement in ſuch Pariſh ; unleſs be ball, bon fide 
& take a Tenement of 10 l. .& Nar, or execute an annual 


* Office in ſuch Pariſh, 


« The Maſter ſhall pay a Duty of Six pence in the Ponnd 

« for Fifty Pounds or under, and of twelve-pence in the 

« Pound for every Pound above, of Money, or of Things 

4% uot Money according to their Value, given with Appren* 

f | | « tices z 


„ 


ec 
- 


n gicer; and proportionably for greater or leſs ſums ; ex- 

« cept Money given with Pariſh Apprentices or eus of 

« Public Charities. The Sum given to be written in the 

« Tydenture in words at length. And befides the flamps 
. WW © before requiſite, tbe Indeniures moreover to be flamped 
WU © with another flamp, denoting the ſix-pence or twelve - 
N 6 L 4 Pound reſpectivth. 


« And if the ſums are not truely inſerted, or Duties not 
paid or tendered, or Indentures not flamped or tendered R. v. Lob. of 
* 4% be famped within the time limited, ſuch Indentures . 
« ſhall be void, and not available in any Court or Place, 


nnn 8 805 


oe « And laſtly by 8 Statute, No Perſon who y1 0. u. , 
Hall have been bound an Apprentice by any Deed, Writ- 
4 ing, or Contrafted, not indented, being firſs legally 
« Bamped, ſhall be liable to be removed from the Place 
* where he was ſo bound, and refident forty days, by any 
order of Removal, or Order of Seffiens, MORA 
er- G. fach Writing not being indented. 


gain 
fide Par. a. 
ata] 1 
IE tnuft be in Writing. 
« The Binding of an Apprentice, as we hav laid 8 
0 by * muſt be in * 15 85 ls 
# the 290. 


bing: © With Evidence of the Execution by the Pariſh yiuum v. 
be oY . Ollicers, and Allowance by two Juſtices. and the — 2 
tices 3 4 3 0 other 290. 


neceſſaty to % Proof | of 4 Indentures.— 
_. Exceptions. a . 


* 1 „ Requilites, the Indenture is dead as a Foun: 


dation for a ſettlement, though the Counterpart be 
hg rt a the' * 4a e 


, * 1 4.3% 
Fl * $ 


on Nor is it deſtructive to the e if it appeat 
« in Evidence, that the INS? I 4-2, the 
. ene 
uus reſpes to the rg very 


- & Where ſoxpence was the ſum given with, an Apprens 
& zice, this was not held to require a amp: there be- 
ing no coin in England ſmall enough to Pay the 
te duty upon that ſum at the rate of fix- -pence in the 
Found 5, 


* 


« Where the Parent propoſes to put a Child Appren- 
& tice who is refuſed unleſs clothed, and thereon a ſurii 
« is paid down to clothe the boy on his entrance into 
« the ſervice, this is not Evidence of Money given 
te within the meaning of the Statute ſo as to require 


=” ſtamps : it is not for the benefit of the Maſter, who 


« is not bound to clothe him till he rag Ap 
6 prentice, but of the Infant. , 


— 


Sn 
3 


* Being little more than a farthing, 
Ds minimic Fo, Lex. 


7! Indentures for 4 ſhorter or longer Tim? than the 
Lat requires are ſufficient Evidence to found a Settle 
ment. e 


= Where a Perſon was bound Apprentice out of a 
ts voluntary yearly Contribution by the Pariſh of St. 
i John's Wapping, it was objected, that this was not a 
permanent nor a public Charity: but the Court held, 
that its ptrmianency was not material to the Queſtion 3 
« and that a public Charity it was clearly, ſo as to be ſuf- 


15 ficiently within the intent of the Statute; which is 


againſt evaſſons under pretence of Charity. 


Par. 4. 


8 r 
1044 
5 5 


H. 7 G. Ut. 
ö R. v. Inh. of 


St. Matthew's 
Bethnal Green, 
Burr. Sett. . 
574. 


of Indentures for a ſhorter or longer Te am than the Law | 


2 O82. Me nia 


« It being ptovidet that aſa dwelling in Cities 


i and Towns Corporate ball take Apprentices for ſeven 
i Years at the lea; and that all Indentures, Covenants, 


i Promiſes, and Bargains of or for the having, taking, 


"on keeping any Apprentice, otherwiſe than a by the 
te Statute limited, ordained, and appointed, ſpall be clearly 


i void in the Law To ALL In TEwTS and. Pureosts, 


te it was argued that a binding i in Ipſwich, for four | 


« Years, could have no effect in ſupport of a Settle- 
te ment: but the Coun r held otherwiſe: and that ſuch 
e Indentures, were voidable only at the Election of the 
tt parties; but not by the Pariſh, after having received 
* the Benefit of the Service; the Statute not having 

i proceeded to ſay, that no ſuch Indenture ſhall be 


** given in Evidence, or be available to any intent or 


fad wm And therefore it is underſtood only to all 
5 Xxx © intents 


1 


Evidence emounting to a Diſcharge of Indenture. 


<« intents and Purpoſes of ſupporting the ſervice againſt 
the declared Diſſent of either party; not to all in- 


© tents reſpecting its conſequential Reſult, if the Service 
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Burr. Set. C. 


274 | 
H. 26 G. III. 
R. V. Har ber - 


ton. 
T. R. 139. 


« jg carried through. 


And the ſame Reſolution was given where the 
binding was leſs favorable than the Statute dictates; 
« being of a female Child till 21 Years, without the 
« alternative, or till time of Marriage. 


Par. 85. 


What is Evidence to diſcharge Indentures ſo as to prevent 


their proving a een | 


„ Where Indentures are exchanged no Settlement can 
&* be gained under them. 

« Nor is it neceſſary that Evidence ſhould be given 
ce of the actual cancelling, exchanging, or delivering up 
« of the Indentures. Therefore where the Facts 
« ſtated were, that the Pauper was bound by the 
« Pariſh of Harberton to William Soper of that Pa- 
& riſh, an Apprentice till 24 Years of Age; that he 
« continued till within one Month of 21; and then 
« deſerted his ſervice ; and afterward offered himſelf 
ce as a ſervant to Edmonds of Aſbpreignton, who re- 
« fuſed to take him till he produced a Receipt from 
« his Maſter, purporting an Accquittance of the re- 
« naining part of his time for the ſum of four 
« Guineas, 


The Receipt was given at the requeſt of the Pau- 
fler : and at the time of giving it William Soper 
| « offered 


CASE Haſtrative. 


u offered to give up the Indenture; which the Father 


t© of the Pauper, (through whom the Application for 
« the Receipt was made) declined taking; not think- 
© ing it material. The Pauper then let himſelf for a 
« Year, and ſerved the Year, and afterward another at 
® Afopreignton :=William Soper continued to keep the 
« Tndentures, uncancelled, *cill after the Pavper was 


it 24 Years of Age ; when he delivered them up to 
te him; 


After taking time to conſider, the Opinion of the 


« CourT was delivered by the Cyizr JusTice Mans-. 


„ xxELD. 


? 


&© That it might perhaps have been better if origi- 


i nally is ſuch Caſes, nothing had been taken into the 


* Queſtion, but whether the Indentures had been 


* cancelled or delivered up. Courts however had | 


gone farther : and it was now neceſſary to adhere to 
* the Principle of thoſe Deciflons : which ſeems to 
t be, that where the Facts are ſuch, that on an Ac- 


tion brought by the Maſte: for breach of Covenant, 
the Pauper might have pleaded the Matter in bar, 


« there the Indentures ſhall be conſidered as cancelled; 
And that in this Caſe the Apprentice might have 
e pleaded Accord and Satisfaction in Bar; or might 
i have brought Trover or Detinue on Refuſal to de- 


Fe liver up the Indentures on Demand. That therefore 
Xxx2 from 
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Service de facto not Evidence, without Conſent of the 
Maſter to the Service. 


* from, the time ef the Moriey * and Begging given, 
the Iodentures muſt. be conſidered as not exiſting. 


© It is no objection that an Infant hath bound him- 
« ſelf: for an Infant may make a Contract for his own 
« Benefit, 


Par. 6, 
Of Alſienment. 


« An Apprentice aſſigned gains a Settlement by ſer- 
vice under ſuch Aſſignment. 


An Apprentice aſſigned and ſerving a third Per- 
&« ſon by Conſent of the Aſſignee, may gain a Settle- 
« ment by ſuch ſervice. And the firſt Aſſignment as 
© well as the ſubſequent Conſent of the Aſſignee to 
© ſervice to be performed to a third Perſon may be by 
e parol: for the Aſſignment not being in itſelf a re- 
e oular legal Act, derives its whole Authority from 
« the Conſent of the parties, which may as well be 


proved where they act under a parol Agreement. 


| Par. 7. 
Service de facto without conſent of the. Maſter, while the. 
Indentures ſubſit de Jure will not do. 


gut the mere knowledge of the Maſter that his 15 
e prentice is, de facto, in the ſervice of another per- 


«ſon will not imply Conſent : ls 
3 | © But 


cc 


Continued. 

40 But where the Indentures in point of Law ful/iR, 
« although given up in fact, there ſervice with another. 
te Maſter, under the miſtaken Idea of the former Obli- 
* pation having ceaſed, will not gain a Settlement: as 
e in the Caſe of an Apprentice under Age bound out 
„by the Pariſh, and diſcharged by the Maſter while 
« yer vnder Age, without Conſent of the Patiſh. And 
« a mere recommendation of the Maſter to the new 
&« ſetv ce will not do: for a ſervice ſubſtantively it is 
« not, the Indentures ſtill ſubſiſting in Law; and an 
% Aſſignment it is not, being never ſo underſtood by the 
<< party. 


% But where the Maſter had given, up the Inden- 
6 tures, and afterwards turns-over. the Apprentice, 
« bound to him by the Pariſh, to a third Perſon, there 


the legal exiſtence of the Indentures, and the ex⸗ 


e preſs concurrence and Act of the Maſter towards 
« eſtabliſhing the new ſervice, will be ſo connected, 


« that the ſervice ſhall be taken to have been Pers 
© formed under the original Indentures, 


« A Pariſh Apprentice being of Age may conſent to 
te his Diſcharge from the Indentures : though he be 
10 under 34 # and bound till 24. 


F 


Par: D finds 1 ANG 
Diſſolution of Apprenticeſhip. . 5 3 
Where the Maſter dies, Evidence of cancelling 


© the Indentures, is not neceſſary to enable a perſon 
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Of SETTLEMENT by MARRIIAex. 


to gain a Settlement by an hiring and ſervice elſe. 


where: for Apprenticeſhip is a perſonal Truſt, and 
« js determined by the death of either party: the Ap- 


< prentice becomes ſui Juris, and capable of another 
« ſervice. 


- & Perhaps the Deciſion may be queſtioned, when it 
© is ſaid the Maſter's running away was determined not 
to have freed the Apprentice. 


% But, however, the Contract may be carried on 
e with the Executor. Although the Obligation ceaſes 
0 on the Death of the Maſter. 


Par. g. 
A defedtive Apprenticeſhip cannot be converted into a good 
Hiring by the Tear. 


A Binding bad as an Apprenticeſhip for want of 
« Stamp, or for want of Indentures, cannot be con- 


c verted into Evidence of an hiring and * by the 
«Year. 


TirTLz VII. 


e We are now to treat of ſecondary or derivative Set; 
te tlements : and firſt of that by Marriage. 


Par. 2. 
O SgTTLEMENT by MARRIAGE. 


On Account of the undivided Society “ the Settle- 
«ment of the Wife follows that of the Huſband : 


ce even though ſhe has never lived with him there; 


« And this even when the Settlement comes in Queſ- 
ce tion after the Deceaſe of the Huſband, if no new 


— 


{nw Oye 5 wiri ot Famine juſta, 1. tt individua bo 


ciet as. 
5 3 one 


| | Continued. - 
a one has been ſince acquired: for during the co- 


« yerture, the wife cannot gain a ſeparate Settle- 
* ment. | 


! 


« Where a woman marries a Foreigner who has no 
© Sertlement and her Huſband dies, this leaves the 


« Caſe to the Reception of Evidence of her Settlement 
te before Marriage, 


© The ſame will be the Caſe where the deceaſed 
te huſband was not a Foreigner, but capable of ac- 
* quiring a Settlement, if there be no Evidence of his 
& having actually acquired one. 


It has been much agitated (and there are contrary 
te Caſes) whether the Settlement of the Wife be ſuſ⸗ 
* pended, while ſhe continues married to a man who 
te has none. In ſome of the Caſes it appears to have 
been decided, that ſuch ſettlement is ſuſpended ; in 
e others, that it continues; and that the Wife muſt be 
„ ſent to her Place of Settlement, which ſhe had be- 
fore the Marriage, if the Huſband has none: but 
% theſe were Caſes where the huſband was abſent. 


But where the Huſband lives with his Wife, it 
* does not appear that the Wife is removable to her 


* former place of Settlement, which ſhe had when 
© ſhe was ſingle, | 


XR xx4 


of 


1047 


R. v. Prince- 
horton. 

M. 3 8. I. 
St Giles. 

v. Everſley, 
Blackwater. 
H. 10 G. I. 


St. Giles v. 
St. Margaret's 
E. 2 G. I. 

1 Seſſ. C. 97. 


M. 1 G. I. 

Uphottery v. 
v. Dunkſwell. 
1 Seſſ. C. 80. 
Hil. 12 G. 1. 
R. v. Chiding- 
Kone. 


Stt. 683. 


V. Dunsfold v. 
Dunsfold, 
Windſborough 
Green. 
Gilb. 97. 
Stretford Ve 
Norton. 

H. 12 G. II. 
Bur. Set. C. ; 
122. | 
et Caſ. ibid. 
citat. 

H. 12 G. I. 
R. v. Weſter- 
ham. 
Fol. 252. 
Burr. Set. . 
386. 

St, Jobn's 
Wapping v. 
St Botolph's, 
Biſhopſgate. 
H. 28 C. * 
St. Nicholas 


Holland Swain 
V. Carleton. 
T. 15 G. III. 
Burr. Sett. C. 


\ x3. 


m B. J. P. 


386. 


Ickleford v. 

Gr. Milton, 

M. 10. A. 

1 Seſſ. C. 33s 
N on 


Of SETTLEMENT by BIRTH, 


71 1 LR VIII. 
Section 1. 
Par. 1. 

Of Illegitimate. 


| Settled where born. \ 

Of this the moſt ſimple Caſe is that of illegitimate 

« Children : for of theſe, Evidence of the Place of 
& Birth is, Primd facie, complete Evidence of the 


Place of Settlement. 


Exceptions. 
1. Fraud. 


* But as we have ſeen, Fraud and Collufion charges 
the Pariſh where the Mother was ſettled. 


2. Judgment of Law. 
« What the Law* has commanded to be done it con- 


cc ſiders as done, with all its conſequences : 


„Therefore where a Baſtard is born in tranſitu as 
« the Mother was conveying under an Order of Re- 
© moval nreverſed, it ſhall not be ſettled in the 
„place where aFually born, but in the Place to which 
e the Law hath referred its Birth as expreſſed in the 
« Order. | FH 

But an Order of Removal reverſed is as if not 


cc made. 
4 


—_— 


* Duod per Legem fieri debet pro Fadto cenſetur, quoad legitima 
eius conſequentia. | 
80 


Se 


_ Of Miegitimate, © : 2049 


So of a Child born in a ſtate of Vara or its 17 C. 1. e. 5. 
0 Mother. 


23 


« A Child born in a Gael, Houſe of Correftion, or erg. c 
f Hoſpital, follows the Settlement of the Mother. 1 Bez. 
a; 15 1 

C. 82. 


« The fans of Houſes of Indafry, in an incope 20 C. III. 
c. 36. | 
* rated Hundred or Diſtrict. 3 


* 


3 


Par. z. 


« The Diſtinctions concerning Baſtards born of a Helton v 
Lidlinch. 


® certificated Parent, will be proper to be ſtated under . 
« the Head of Certificate. In the mean time the general 7375: 1168. 


* Rule is this, that Fraud excepted or ſpecial Engage- Burr. Seti. C. 


| 137, 

| te ment, a Baſtard does not come under the Deſcription 

if of Family or Children. 

Seftion 2. 

N ? 1% 
| Of Legitimate. 
. Settled where born, if the Settlement of the Parents un- 
. known, 
1 ee Where the Father's Settlement and that of the 1 
; * Mother, if the Father had none which could be nete. 

* traced, are both unknown, the Settlement of a legi- 8 : 
© I © timate Child is then as an illegitimate : in the ff. 8 4 

« Place of its Birth. | ee 


c After 


1950 


5 
III. 
8. P. 353 


Halifax v. 
Warley 


4+ 


Of the earlieſt Period of acquiring 45 Original and of the 
C Change of Derivative Settlements, 


„After ſeven Years of Age and forty days a Child 
* may acquire a Settlement of its own: for a Child 


e is eſteemed by Law capable of commencing an Ap- 
e prenticcſhip at ſuch Age: but if no independent ſet. - 
. * tlement be acquired, the Child ſhall be ſent to the 


„ Settlement of the Father, though it never have re- 
ww ſided there. 


* Conſequently if the Fucker gain a new Settlement 
e ſuch Settlement is transferred to the Child: for the 
© gerivative accompanies the Principal. 


„ 
Of Emancipation. 


e Where a ſon marries and becomes the Lk of a 


family ſeparate from his Father, or contracts a civil 


„Relation inconſiſtent with his dependance on his 
&* Father's Family, he is conſidered as from thence- 
« forth clearly emancipated, and if he acquire no 
„Settlement of his own, he ſhall not follow the 
« Settlement gained by the Father, ſubſequent to his 
te being a part of the Family; but ſhall be ſettled in 
that place, which at the time when he quitted the 
% Father's Domicile, - was the laſt Setilement of the 
„Father. And he may be emancipated by a perma- 
nent quitting of his Father's Familly at an Age to 
provide for himſelf. | 

« Bur the Son is not emancipated when he is under 


e ſuch an Age as preſumes capacity of providing for 
„ * himſelf ; and this preſumption from Age does not 


© attach, till he has attained twenty one Years, 
« And though the Son go out of the Father's Fa- 
« mily, yet if he after return to it, it ſeemeth that his 
oh * will follow that of the Father, till he do 
*« ſome 


— m0 


— * r ww 44 @C5p ww ©» A472 


Continued. 
« ſome ſubſequent Act to acquire à Settlement to 
« himſelf, 


« The Children do not change their Settlement ac- 
« quired in Right of their Father, if the Mother be- 
comes a Widow, and after marries a man ſettled in 


another Pariſh : for this is Evidence that the Mother 3 


« has accquired a temporary ſettlement ; but not of 
« ſuch Nature as to be derived on the Children, al- 
ready otherwiſe ſettled. 


te The ſame Principle applies if a woman who has 
© a known Settlement, is married to a Man who has 
« not, and after his deceaſe to another who has. The 
« Children are ſertled where the Mother's Settlement 


« was when ſingle. 


A travelling woman having a ſmall ſucking Child 


„with her, is ſent to the Gaol for Felony and is 
* hanged. The Child's Settlement cannot be in the 
« Pariſh where the Gaol is; to which it ought not to 
have been ſent upon any other principle, than that 
« of the Neceſſity of Nurture. And the Mother, as 
% was ſhewn, gains no Settlement by this rompul- 
« ſory habitation, 


« But if the Settlement of | chi Child cannot other- 
e wiſe be traced, the Preſumption is, if the Age and 
* time of Apprehenflon will admit of ſuch ſuppoſi- 
* tion, that it was born where the Mother was appre- 
« hended: Yet if the Facts in Evidence invalidate 
* this preſumption, my ſeems no ſufficient Reaſon 


8928 1 


1851 


Wangford v. 
Brandon. 

M. 10 W. III. 
Carth. 4490. 

2 Salk. 482. 
Burr. Sett. C- 


Woodead Vo 
Paulſpury. 
H. 13 G. 1. 
Ld. Raym. 
1473. S. P. 


St. Giles in the 
Fields v. St. 
Clement's. 

1 9 6 & 7 G. II. 
Burr. Sett. C. 2. 


Read Poor. 
Dalt. 168. 


te for 


1052 


$&g . III. 
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Of CerTiricaTE SETTLEMENT.—STATUTES: 


ti for ſaying the Child is fettled where apprehended, 
* notwithſtanding it has been ſo ſtated by the Authors 


_ *cited in the Margin, at the bottom of the laſt Pa. 
© ragraph. 


Tart IX. 
Of CxRTIFICATE. 


„ FJitherto we have treated of Evidence of Settle. 


e ment, reſulting from Facts independent of the Pa. 


== riſh, or at leaſt amounting to a conſtructive Accep- 
. * tance, as by rating or cleQiing to an annual Office. 
We are now to ſpeak of Evidence reſulting from the 


« direct voluntary Act of the Pariſh itſelf, and which 
e therefore is concliſive upon them: and ſuch is, Crx- 
© TIFICATE. 


« Certificates exiſted before the Statute, which pre- 


ce < Feen the Form and limits the Conditions of 
cc them. 


But now, if any Perſon who fhall come into any 


ce Pariſh or Place there to reſide, ſhall at the ſame time 


ce procure, bring, and deliver to the Churchwardens or 
cc Overſeers of the Pariſh or Place, where he ſhall come 
ce 10 inhabit, or to any of them, p Certificate, under tbe 
& bands and ſeals of the Churchwardens and Overſeers of 
« any other Pariſh, or the major Part of them, or of the 
« Overſeers where there are no Churchwardens, to be al- 
& teſted by two or more credible Witneſſes, thereby owning 
4 cc and 


Concluſive on the \Pariſp. 
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« and acknowledging the per ſon mentioned in the ſaid Cer- 


ci tificate to be an Inhabitant lego!ly ſettled in that Pariſh, 
« Townſhip or Place; every ſuch Certificate, having 
© been allowed of and ſubſcribed by two Juſtices. of the 
Place from whence the Certificate ſhall come, ſhall oblige 
« the ſaid Pariſh or Place to receive and provide for, the 
« perſon mentioned in the ſaid Certificate, together with 
« hit Family as Inhabitants of that Pariſh, whenever 
cr they ſhall bappen to become chargeable to, or be forced 
« zo aſt relief of the Pariſh, Townſhip or Place to which 
* ſuch Certificate was given: And then, and not before, 


* it ſhall be lawful for ſuch Perſon, and bis Children, 


e though born in that Pariſh, not having otherwiſe ac- 
e quired: a legal Settlement there, 10 be remoued, conveyed, 


and ſettled, in ibe Pariſh or Place from whence ſuch. 


« Certificate was brought. 


Par. 2. 


Of the concluſive Operation of a Certificate. 


© We have ſaid a Certificate is concluſive againſt the 
« pariſh certifying: and it is ſo, not only with regard 


*to the Pariſh. to which it is particularly directed, 


but to all other Pariſhes: for it is an Acknowledgment” 


« ſolemnly. made, in the Nature of the Conveyance of a 


4 Fine, pledging to all the Community, that the 


* party-1s a ſettled legal Inhabitant of the certifying - 


* Pariſh, 


11 And 


Headcorn v. 
Maidmone. 

2 Seſſ. C. 206. 
2 Str. 1233. 
Zurr. Set. 


253 


Fringford v. 

Buckingham. 
M. 20 G. III. 
Cald. Ea. 6. 


Ci in 1 
4 


And therefore though it is cuſtomary to direct tg 
« the Pariſh, to which the Perſon certified, wiſhes 
t jmmediately to go, the want of any Direction, or 
Evidence, of a falſe or erroneous Direction will not 
« vitiate the Certificate. 


Evidence therefore, to negative the Marriage, can 
ec have no effect, when offered by a Pariſh againſt 
<< their own Certificate, whereby they acknowledge 2 
« certain Perſon, his Vife and their Children, to be 
« their Inhabitants. 


t And this will be alike, whether it ſhall turn out 
ie that the parties have, de facto, never been married, 
4 gf that the Marriage was null, de ure, the former 
« wife being living at the time. | 


© And where a Settlement has been accquired in 
te the certifying Pariſh prior to the Certificate, and a 
© Removal is made on that Settlement, and the Cer- 
« tificate is kept by the Pauper, unproduted-*till after 
* the Removal, the Pariſh is equally concluded by it; 
being a Fact peculiarly within their knowledge, a 
& tranſaction of their own, by which therefore they 
*« mult be affected, without any neceſſity of its being ex- 
& hibited as a Ground of Defence on the application for 
« an Order of Removal: It was for them to be mind- 
« ful, that they had concluded themſelves from mak- 
sing ſuch application 


Fraud 


” 


Continued; | | 1055 


Section 2. 
Exception of Fraud. 


Fraud indeed on the Pariſh granting will defeat 
« ſuch Certificate : for no one ſhall give Evidence of. 
« his own fraudulent Act to eſtabliſh a Benefit to him- 
« ſelf : nor ſhall conſequences be deduced by others, 
« though not parties to the Fraud, if they are of a 


« Nature to require for their ſupport the Affirmance 
« of ſuch Act againſt other innocent Parties. 


| 
i 


« But Fraud is never to be preſumed: the Evi- 
« dence of it therefore muſt be clear, and it muſteither 1472 


« be found expreſsly by the Seſſions, who are the apa 
« proper Judges of it on the Facts before them, or it 
« muſt be a neceſſary inference from the Facts ſtated; 


„And therefore where the Caſe ſtated was, that 
« Edward Parkinſon, otherwiſe Ferman, was born. at 
« Toftock of the Body of Elizabeth Parkinſon, Spin- 
in « ſter, an Inhabitant of the Pariſh of Teſtock, and 
a „that Edward Jerman, legally ſeitled in the Pariſh of 
r « lame, but then reſiding in Teſteck, was the puta- 
er « tive Father of the ſaid Child: That ſoon after its 
t; Birth, Elizabeth Parkinſon was married at Toſtock to 
a che faid Edward Jerman: That ſome ſhort time 
ey « after, the Pariſh Officers of Toftock, warned the 
x- i © ſaid Edward Jerman, to get a Certificate from I- 
for lame: Whereupon he applied for ſuch Certificate for 
d- WW © himſelf, his Wife and his Son, without informing 
k- them that the ſaid Edward, the Son, was born a Beſ- 
t zard and they knew not that he was ſo: That [flame 
id NN © granted a Goats acknowledging Edward Jerman, 
« Elizabeth © 


 Helfton v. 
Lidlinche. 

T. 15 G. II. 
2 Seſſ. C. 170. 
Str. 1168. 
Burr. Set. C. 
187. 

Wyke v. 
Hipperholme, 
cum Brighaye. 
T. 17 & 20 


. * on themſelves to have been guarded 


* him to get a Certificate for the Son, nor that he to 
e whom the Certificate was granted, deſired that the 


& Elizabeth his Wife, and e their Son to be theit 
t POIs + 

© It was contended, that this Certificate was im- ü 
e properly obtained by the + ſuppreſſion of a Fact which 6 
e ought to have been diſcloſed at the time: and that 
« to have rendered it concluſive, it ovght not to have 
been founded in a Fraud upon the Pariſh granting « 
& jr, but merely in Miſtake, againſt which it depended 60 
: But it not 
« appearing that the Pariſh Officers recommended to 


« Jon might be included in it, the Certificate was 
« held to be concluſive. 


Pat. 2. 


W N of Illegitimacy; unleſs the Undertaking be 
Special, 


«A Certificate acknowledging A. B. ſpinſter, and 
« the Child with which ſhe goeth to be Inhabitants 
<< legally ſettled in the Pariſn of C., is concluſive on #. 
« that Pariſh as to the Child, with which ſhe is then IM * 
© pregnant: for to this they have made themſelves 
« liable by their expreſs voluntary Undertaking. 


& But Baſtards not being included by Law under the © 
&« Appellation of Family, the Preſumption is againſt 
« their being included in a Certificate, the Under- 
« taking therefore muſt manifeſtly appear on the Facts 
te ſtated. | 
| „A Certificate 


| 
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Segion 3. 
Exceptions from Matter ſubſequent. 


4 Certificate is diſcharged by a Removal to the certifying 
Evidence that after the Certificate the Pauper was Sudbury. 


Uttoxeter. 


« conveyed by an Order of Removal to the certifying . e 
« Pariſh, renders ſubſequent Evidence admiſſible of a 7 

« Settlement in the Pariſh to which he came under 

« Certificate: for the Certificate has performed its 

office; the certify ing Pariſh having done chat which 

“they undertook to do, received the Pauper and his 


„Family when chargeable, 


Par. 2. 


By Evidence of a ſubſequent Settlement in s third 
Parifd. 


" Therefore if a Perſon is bound to a certificated Petham v. | 
te man, and is - by him aſſigned over to a Pariſhioner Ke. 14.0.1 | 
of another Pariſh, he may gain a Settlement i in that W ak 


« Pariſh by ſervice under ſuch e 


« And a cenilicate Perſon having proved a Settle- Gm Trans | 
ton v. Bidi » 


ment independent of the Certificate, he has barred the =, 12 0 8 
Certificate from operating as Evidence, to impeach C. ln 
© a ſubſequent Settlement in the Pariſh, to which be 


< originally came under it, 


Yyy 8. Diſtbarged 


1205 


Stanfield v. 
Spotland. 
E. 18 G. II. 


x Seſſ. C. 316. 


8 Set. C. , 


ads V. 
Aldrid 

M. 4 II. 
Burr. Set. C. 
468. 
Deddington v. 
Duns Tew. 
Tr. 16 G. II, 
Str, 1193- 
Burr. Ser. C, 
420. 


Nigh and Low 
Biſhopſide 
Vv. Dacre cum 
Beurley. 

T 28 G. II. 
Burr. Set. C. 
381. 


0 Taunton St. 


Mary Magdalen 


v. Taunton St. 
* 

29 and 30 
G. II. 
Burr. Set. C. 
49% 


3. Diſcharged by un Eftate, of 4 Man's dun. — 4. þy 
Abandonment. 


Par. 3. 


3. Diſcharged by an Eftate of a Man's own; 
M Though only an annual office and occupying to 


« the value of 107. per Ann., are the exceptions ex- 
s preſſed, an Eſtate of a man's own, (if to the value 


« of 30 l. required by the Statute) is an exception 
& implied, for this is a ſertlement by Operation of Law, 
„being a conſequence of his Right of continuing on 


© his own: and this whether it deſcends or Is deviſed, 


* to him, or he acquired it by his own Act. 
% And where the Certificate is thus ſuperſeded, of 


 * courſe, a Settlement may be gained by Apprentice- 


e Hip to ſuch certificated Perſan, in the Pariſh to which 
« he came with it. 


Par. 4. 
4. By Abandonment. 
A Reſidence for a great Number of Years not ac 
* cording to the Certificate, has been held an Wan- 


e Jonment, by which it became II as if it had 
* not exiſted, 


e The Sn length of time during which the 
** Pauper is abſent, does nor appear to be that cir- 


* cumſtance, which is eſſential to the Evidence of 


* Abandonment: the Line is drawn as it reſults from 


the 


;T 
= 


N Mierſham. 
the Pariſh to which the Pauper goes under it, from T. 26 6. 111, 


ing which time neither party has ated as if the Cer- 


| a E. 20 G. III. 
* by the ſame Pariſh, dy T. R. 218, 


5. By ſubſequent Certificath. 1659 
& the Nature of a Certificate z which is an Indemnity to wewington v. 
T. R. 354. 
« the conſequences of permitting him to reſide there: 


& a temporary Abſence, therefore, for a particulat 
&* purpoſe will not diſcharge a Certificate: but a per- 
& manent ceſſation of Reſidence will; as when the 


« Pauper has left the certified Pariſh for Years, dur- 


« tificate exiſted ; in ſuch Caſe it has done its duty; 
eit can operate no farther: and if the Pauper returns 
&© again, the Pariſh ought to require a new Certifl- 
® cates | 


e In the Caſe laſt cited the Abſence was /ix Tears: 
& in the Taunton Caſe it was nine times as long: the 
« time therefore, as we have obſerved, is not the Cri- 
© terion; as where a particular Period operates as a 
t Bar, as twenty years on an Information in the Na- 


© ture of a Quo Warranto; but ſuch time as with other 
« circumſtances proves an Habit of Reſidence, with- 


te gut Reſort to the conditional Domicile, amounts to 
Proof of a Dereliction of the Certificate, 


Par. g. 
3. By ſubſequent Certificate; 


2A ſecond Certificate diſchatges a former one, given R. v. Birtha, 
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St. Michael's v. 
Tamworth. 
E. 14 8. III. 


Wooton St. 
Lawrence v. 
Michaeldever. 
H. 8 G. III. 
Butt. Sett. C. 
531. 


Of the Effential to 4 Certificate, 
Section 4. 


Of the formal Reguiſites and other Eſſentials 1 4 Certlz 


feate. 

Par. 1. 

| Bad. 
1. 7 not figned by a Majority of the Pariſh Officers. | 
& Where a Certificate is ſigned by four of the Pariſh 


te Officers; Evidence that there are ten, ſix Churchwardens 
and four Oberſeets, is fatal to the Certificate, for it is 


e not ſigned by the major part, which is like the three 


« Witneſſes to 4 Will of Lands. 
Exception of Fraud. 
© But it had been otherwiſe had Fraud been found 


t in the Pariſh thus certify ing: for then, they ſhould 


t not have been permitted to prove a fraudulent Exe- 


te cution of the Certificate: and in ſuch Caſe to prove 
* that four was not a Majority, would be to prove, 


te that their own ſolemn undertaking was deliberately 
„made, with a Defect of which others had no reaſon 
te to be aware, with a deſign of rendering it void: and 
wit is againſt the firſt Principles of Evidence to admit 
* ſuch Proof. 


Par. 2. 


2. If not allowed by two Juſtias: 
In a Caſe where the Allowance by two Juſtices 


« was wanting, it was contended there was notwithe , 


« ſtanding complete Evidence of an Acknowledge- 
3 | | ment 


Of Circumſtances not eſſential 10 be proved. 


f ment and undertaking ſufficient to bind the Pariſh : 
te but the Court held, that a Certificate to be conclu- B 


tr five muſt be executed under the checks and guards ms 


ce provided by the Act. That it is diſcretionary i in the 


&« Tuſtices to allow it or not: and if they have not 


„ allowed it in the manner the Act preſcribes, it is no 


« Certificate, 


Cention LL 
83. 07 Circumſtances not eſſential to be proved, 


* A Certificate is good though one of the two wit · 


* neſſes be a Markſman ; and though in the Allow- 


* ance, and in certifying the execution, the Juſtices * 


t take no notice of the ſaid W N Atteſta - 
be tion. 


« For the Statute has not ſaid that the witneſſes ſhall 
b ſubſcribe their Names: but that the Certificate ſhall 
ia be atteſted by two credible Witneſſes : and a Man 
ie does not ceaſe to be credible, his competency to the 
te Proof of a Fact, to which he was an Eye-witneſs is 


* not annulled, by his not being able to write his 
te Name. 


« And the Juſtices are not required, as an Eſential to 
te the Certificate, to examine the Witneſſes : but it is 
** provided, that where they do examine and certify 
the execution, ſuch. Certificate, (without the perſonal 
** Attendance of the Witneſſes) ſhall be received as 
* Evidence, and deemed fully proved. 

| Yyy3 A Certificate 


B. J. P. In. 


> 


$062 


22 v. 

t. Michael's 
Southampton. 
E. 9 G. III. 


Burr. Sett. C. 
640 


Of the Extent in which @ Certificate is * of 


a Settlement; 
Section 6. 


A Certificate extends to all who may derive by Deſcent a 


Settlement from the Perſons to whom it is granted. 


* This was originally determined in the Caſe of a Son 
© born after the Certificate, The only wonder would 


« have been if a Queſtion upon it had ever been ſap- 
„ poſed (ſeparately and detached from other points,) 


tc capable of bearing an Argument. And they are re- 
ct ſtrained from gaining a Settlement otherwiſe, than 


te the Perſon to whom it was granted might have done. 


It was in this view that it came to be diſcuſſed how 


« far 82 were included within the n 


Sellion 7. 


Where a Settlement could not be gained by diref Service it | 


Hall not, in the ſame Pariſh, be gained under an Aſjign- 
ment, 10 a certificated Perſon. | 


* An Apprentice to an uncertificated man is aſſign- 
«ed to one under a Certificate in the ſame Pariſh, 
The ſervice thus transferred will not gain him a 
te Settlement: for Evidence of a ſervice which ditectly 
« performed to the ſame Perſon, under a Contract 
c originally made to him, would be incompatible with 
« a Settlement, does nat become leſs ſo by ſuch trans. 
fer. 


Evidence of a ſervice of forty days under Inden- 
* tures of Apprenticeſhip, to a Maſter, who after - 


te word obtains a CT is ſufficient to eſtabliſh a 
| ee Settlement: 


t: 


What Evidence ſubjes the Family of a Certificate 
Perſon to a Removal. —Service to a "On who be- 
comes a Certificate Man. 


Settlement : it is otherwiſe if the Maſter become a 


« Certificate Perſon, before the Expiration of the forty 
« days ſervice, 


TOI Sektion 8: 


No more ſhall be removed, (who are able to remain) than 
| ſuch as are chargeable, 


* Where a Daughter being pregnant of an illegici- 
mate Child aſked Relief, and received two ſhillings 
* on ſuch her application, and thereupon the Pariſh 
« Officers applied for and obtained an order of Re- 
et moval againſt the Father, the Wife, a Son aged 15, 
«and another Daughter aged 6, none of whom had 
« applied for Relief or been chargeable, this Queſtion 
f* came to be conſidered, whether the Pariſh could re- 


move any but the ſaid pregnant Daughter: And 
* the Court (ab/eni Lord Mansfield) ſeemed to think 
e that they could not, But the Caſe was determined 


9% 0n-another Point, 
* Afterwards it came on again in a Caſe which de- 
« ſerves to be ſtated more fully, for that and another 
„ Reaſon; which was this: 

« Thomas Pretty, Catherine his Wife, and Elizabeth 
and James their Children, were removed by an 


* order of two Juſtices from Bradford to St. Mary's, is 


% /eftport, in Malmſbury, both in the County of Wilts : 
* on Appeal the Order was confirmed ; ſubject to the 


Opinion of the Court, on the following Caſe. 


1974 te Evard 
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St. Cuthbert v. 
Weltbury. 4 
H. 32 G. III. 
Burr. Sett. C. 
470. 5 


1064 


Ca ſes Iluſtrative. 
* Edward Pretly, the Grandfather of the Pauper, 


* together with his Wife and Family, went to reſide in 


* Bradford, under a Certificate from the Pariſh of 
St. Mary Weſtport, in Maluſbury, dated June 21, 
« 1714, acknowledging them to be legal Inbabitants 
of St. Mary's Weſtport, and. promiſing for the mſelves, 
c and their ſucceſſors, the Churchwardens and Over- 
« ſecrs for the time being, that they would receive the 
&« ſaid Edward Pretty, with his Wife and Family, 


© when they ſhould be thereto requeſted ; unleſs they 


or either of them ſhould obtain a legal Settlement 


« elſewhere» Under this Certificate they reſided *cill 


„removed by the Order in Queſtion. 


« Thomas the elder Son of the Pauper took an Houſe, 
« married, lived apart from the Father's Family, 
and died. He left an Infant Son under the Age of 
« ſeven Years : who was left at Bradford, with his 
«© Mother, un- removed: The Paupers named in the 
Order, never aſked or received Relief from Brad- 
„ford: unleſs the Pauper Elizabeth under the circum- 
« ſtances hereafter ſtated can be ſo conſidered : but 
&« Thomas Pretty the Son, after the ſeparation from the 


Family, aſked and received Relief from Bradford, 


« during ſickneſs : and ſince his Death his infant Son 


was not maintained by his Grandfather ; the Pauper, 


his Mother, applied for relief for him, which was oc- 
* caſionally granted by the Pariſh. The Grandfather 
nete that Relief was ſo adminiſtered. The Pauper 
Lat the time of her Removal was pregnant of a Baſtard 
« Child 


— 


Continued. 1064 
&« Child, of which ſhe was afterwards aclivered | in St. | 
60 * Mary, We per. 


TRE CovrT was clearly of Opinion, that the 
© Pregnancy of Elizabeth was no cauſe of Removal: for 
« it was uncertain, whether the Child would be born 
« a Baſtard, or whether any Burthen * fall on 
* the Pariſh, 


te That although this differed from Ma uſual Form, 
> being a Promiſe to receive the Pauper, his Wife, | 
« and Family, when thereto requeſted, yet that muſt v. Banton +; 
ebe underſtood a Requeſt according to Lau“, and 3 Salk, 25 
« Evidence of no other Requeſt could be given: | 
« That this therefore muſt be taken as a common Cer- 
« tificate within the Act; as to give it any other 
e conſtruction would defeat an eſſential part of the 
policy of the Statute z and within the Act they 
| <« were not removable : the Grandfather received no 
| Relief either directly or conſtructively : the Son and 
« Grandſon had ceaſed to be part of his Family. And 
* though he was liable by Law to contribute to their 
- Support, yet that was conditionally, in proportion to 
« his Ability, to be determined by the Diſcretion of 
: « the Juſtices in Seſſion: the Grandfather had not ap- 
« plied for Relief; the Pariſh had not applied to him. 


4 « Both Rules were accordingly dl | 
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Of Miltary Service, 


CHAPTER Iv. 


Our next Article relates to Mirrrax v Sts 
ae 0 


* What we ſhall have to ſay will reſpect either 
1. The Naval f 
| or 25 
2. The Land Service; 
or a 
Such particulars as are 
3. Common to both, 


© << Tt will be remembered we are not writing a Digef 
4 of theſe Laws, but noticing Points of Evidence re- 
« ſpecting them: and in this place ſuch as fall under 
te the Juriſdiction of the Common Law. 


SECTION: H. 


And firſt of Szamzn. | 


© Concerning this brave and generous Body of Men 

& our immediate ſubject of Conſideration muſt be, 
© one merely of poſitive Inſtitution, and which de- 
tives whatever it may be deemed to poſſeſs of 
Authority, preſumptively, and by Inference, from 
| | « Uſage 


6 * 


* 


16 


re- 


der 


Of Evidence beld neceſſary to ſupport the Execution * 
1 Warrants. 


te Uſage and Neceſlity, ex Juſſu publico: it is already 
« perceived, that by this is meant the Claim of in- 
* preſſing ſeamen, 


TirTLz II. 
Of the Evivence held neceſſary to ſupport the Execution 


of PREss WARRANTS, 


It is not within the Plan of this Work, even 
now protracted beyond its intended Limits, to enter 
« into the General Queſtion of the Legality of theſe 
« Warrants, farther than by confeſſing neither the Ar- 
guments of Sir MienAEL Fosr ER, when Recorder 
« of Briſtol, nor thoſe which have been laid before the 
Public, in a Tract by an Author of known Ability, 
„ ſeem to free it from the Weight of thoſe capital 
te Objections, which have been advanced on the Prin- 


« ciples of Natural Right, the ſocial Compact, and 


6“ Conſtitutional Reaſon. 


Our Object here is, to mark thoſe Limits which 
e confeſſedly circumſcribe the exerciſe of this for- 
te midable Power; by ſhewing what Evidence is at all 


Events neceſſary to be adduced by thoſe who 2. 
under ſuch warrants. 


Par. 2. 
Siriꝭ Pur ſuance of ihe Warrant, neceſſary. 


« To entitle the Perſons who claim Protection under 
| it, the ſtrict purſuance of the Warrant is indiſpenſi- 


© bly neceſſary. | 
©. Day 1 Cary Therefore 
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Rex v. 


Broadfootg 


Eſſay on the 
Legality of ing» 


preſſing Seameg, 


Cadell, 1777. 
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v. Broade 


Fot. 154+ 
o Aug. . 
v. for City 


1 Brillgl, 


BzoaprooT's Cay, 


Par. 3 © 
CASE. 
« + Therefore where the Warrant, to the Captain, 

* naming him, of the Mortar ſtoop, from the Com. 
« miſſioners for exerciſing the Office of Lord High 
« Admiral, commanded him, in purſuance'of an Order 
« of the King in Council, to impreſs the number of ſea 
« men neceſſary to man his own ſhip, and ſuch other 
« of his Majeſty's ſhips as ſhoyld be in want of Men, 
charging him not 10 intruſt amy perſon with the Execu» 
ce gion but a commiſſioned Officer, and to inſert his Name 
ce and Office in the * annexed. 


« The Evidence was, that the Captain did, accord. 
« ing to the Tenor of the Warrant, depute by Name 
« the Lieutenant of the Mortar ſloop, being the only 
«6 commiſſioned officer. on board beſide himſelf, to ac; 
« in the execution thereof; which was proved by the 
66: Deputation under his hand and ſeal. 


« That on the 2 5th April the ſhip's Boat, the Gai 


« of the loop being then at Anchor in King Road, with - 
e in the Port and County of Briftel, was ordered down 


« the Channel, to preſs as they ſhould fee opportu- 
© nity: but the Lieutenant Rayed behind, with the 
« Captain, in King Road, 


„That towards Evening the Boat came up with 3 
* merchant man, the Bremen Factor, homeward 
* bound, in that part of the Channel which is within 
* the County of the City of Brifol, hut ſome league 
* from King Road: 

That 


Continued. 


= That ſome of the Crew boarded the Bremen in 

t order to preſs, and being informed that one or two 

te of the Bremens men were concealed in the hold, 

« Calahan, with three others of the Boat's Crew went 

« thither in ſearch of them: whereupon, Broadfoot, 

u one of the Bremen's men, (who had before provided 
« himſelf with a blunderbuſs and piſtols tor his defence 
« againſt the Preſs-Gang) called out, and aſked them, 
« what they came for; he was anſwered by ſome of 
« the Preſs-gang, we come for yon and your Comrades : 
« whereupon he cried, Keep back z I have a blunderbuſs 
i loaded with ſwan-ſbot Upon this, the others ſtop- 
u ped z but did not retire. He then cried out, }/bere 
„Li your Lieutenant? And being anſwered, be is not 
ne ll © far of he immediately fired among them: By this 
iy a ſhot Calaban was killed on the Spot, and one or two 
a> Wl © more of the Preſs-gang wounded, 


the 4 

-M « The Caſe being thus, the Recorder was of Opis 
an e nion, that the Boat's Crew being ſent out with a 
the general Order, to impreſs as they ſhould ſee opportu- 
un e zity, and having, in purſuance of that Order, 
5 t boarded the Veſſel, without a proper Officer, expreſsly 
the | 


„ againſt the Terms of the Captain's Warrant, every 
a thing they did was to be regarded as an attempt up- 
h a on the Liberty of the Perſons concerned, without any 
ard Warrant; and he accordingly directed the Jury 
hin “ to find Broadfoot guilty of Manſlaughter, 
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R. v. John 

Tubbs. 

M. 27 G. III 
512. 


. Foſt. 156. 


Casz of Exzurrién claimed by the City of 


LonpoN, 


Par. 4 
Caſe of Exemption. 


: 40 1 Ance, the Queſtion came indirectly befor 
* the Court on a Claim of Exemption, 


Lieutenant Tait being inſtructed by Warrant fri 
the Admiralty in the uſual form, to impreſs ſeamen, 


<< ſea-faring men, and perſons whoſe occupations and cal- 


e lings were to work in veſſels and boats upon rivers, 
<* prefled the Defendant Tubbs; a watetman at that 
te time employed in navigating a ſhip, in the River 
e Thames below Graveſend. ' Upon which Tubbs pro- 


<« duced a Certificate, ſigned by the Water-bailiff of the 


© City, purporting his being duely employed, as a water. 
nan of the City of London, to attend upon the Lord 
&« Mayor and Aldermen'of the ſaid City, when and a 
&« often as be ſhould be required: of which all perſons 
© empowered to impreſs men into his Majeſty's ſervice 
« ere deſited to take Notice; for that by ſuch Ad- 
« miſſion he was exempted from being impreſſed or com. 
« pelled to ſuch ſervice. | 
« The Lieutenant, notwithſtanding his Certificate, 
« took Tubbs ; and ſent him on board the Conguaſtadort 
te a guard-ſhip lying in the Nore. 
'* And an Habeas Corpus being moved by the Rz3 
& corder , (unleſs Cauſe ſhewn to the contrary) 10 


- 2 — 
nes... * 


Mr. Serjt. Glynn, 7 
Ye oe MOU i « bring 


Continued. 


u bring up the body, Affidavit was made in ſupport of 

« the Motion, by Dawſon the Water Bailiff, that there 

« were thirty-one watermen belonging to the Lord 

« Mayor, whoſe Duty was as mentioned in the Certi- 
„ * ficare 3/ and that of theſe Tubbs was one: And far- 
( ther, by another Perſon, Affidavit was made, that the 
« Duty of theſe watermen, was to attend the Lord 
« Mayor on the River to Courts of Conſervancy and on 
« other public occaſions. Affidavits were alſo made 
« by ſeveral of the City watermen, that they had al- 
« ways heard and been informed, that the Certificate 
« of their being ſuch had always been conſidered as a 
« ſufficient Protection againſt being impreſſed. | 


« Four Inſtances ® alſo were adduced from the City. 
_— Watermen dijcharg ed who 225 been im- 
* « prefled, 


d- On the contrary, the Secretary of the Admiralty 
„. „made Affidavit, that during Arten Years he had 
« ſerved in that office, the Uſage had always been to 
* pive inſtructions to the officers employed in the In- 
* preſs ſervice, reſtraining them from impreſſing per- 
* ſons of particular denominations and deſcriptions : 
but that, to the beſt of his knowledge and belief, 
Ra I © no Officer was ever enjoined by ſuch Inſtructions 
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* One, in 1745, Two, in 1746, or 7, and the fourth, in 1761. 
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Opix tox of B. R. 


"from pech the watermen. of the Lord Mayor of Lax 
e don, nor were they underſtood to be exempt on that 
Account from being impreſſed. e 


« And one of the Clerks of the Admiralty "en G. 
% davit, that he had ſearched the Book of Entry, 
«* containing all the Orders for the Diſcharge of Perſons 
ct preſſed, but that of the four perſons named in the 
« Affidavits on the other ſide, he could only find the 
% Diſcharge of Richard Underhill; the circumſtances 
« of which will be ſtated. 

After Argument the Opinion of the Court was 
« delivered by Lord MansritLD : who obſerved 
de that ſince on each fide the Parties had determined to 
« agitate the Queſtion, it was to be regretted that 
« time and opportunity was not left of thoroughly in- 
« veſtigating the Point: but that the Court was urged 
© to decide it ſo inſtantaneouſly, and without Eu- 
« dence with regard to the foundation of the Claim. 
« That however, thus circumſtanced, he thought him- 
© ſelf bound to ſay what were his preſent ſentiments on 
« the Subject. 


6 That the real Queſtion was Mbetber, on the Fab 
© before the Court, there is a Ground laid of a real Right 
„% Exemplicn or not? N 


That the Power of Preſſing was founded on imme- 
Rs chan Uſage: that if lo founded it could not be 
« juſtified 


& 


ified 


Gontinaed, 
te juſtißed by any reaſon but the ſafety * the Senden 
6 and. that the Practice was derived, from that well 
© known Maxim of the conſtitutional, Law of Eng- 
0 * land, that it is better to ſubmit 4 4 private Miſchief 


« than. a r public. Detriment, But that ſuch. an extraordi- 
0 nary Power, muſt be exerciſed only on the moſt co- 


6 gent necelity; 3; and then with the greateſt modera- | 


ic tion, and ſtrictly within its limits, which limits were 
* equally pena of being aſcertained BY 18777 as the 
8 _ ieſelf. ** 3 N 


5 


| end 40 pany bore eee 
If then the Aar ſtood on the Ground of 


«Uſage, it would ſtand pon as | Food Ground as the 


« Inſtitution: | FER 
A wes +; 
by j | # & & 4 * * pry * 


et That the only Queſtion _ Was, whether - Thad 
« were in fact, vpon what appeared before the Court: 
te Evidence of ſuch Uſage as a Matter of Right :, : for as 
to actual exemption in particular inſtances, Peers, 
« and Members of the Houſe of Commons had retained 
t watermen : and perhaps i in either inſtance, and in 
« many others, in the very one before the Court; the 
« Lords of the Admiralty might be inclined to pay 
t fegard to applications in behalf of ſuch men. Bur 
© it was claimed as a Matter of Rigbt : and it was to 
<« be ſeen whether as ſuch it was an en aeg. 
4 © tiok. 


Ke That ſince every Ron throws the Burthen 
& - the heavier dn thoſe who are to bear | it; for their 
| 1 * ſakes; 
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Continued, 
« ſakes; as well as for the public ſervice, all Exemp- 
« tions ought to be examined and clearly ſet out. 
« That by the Common Law it did not appear, from 
« any Law Book, or from Hifory, ot from ſuggeſtion 


at the Bar, there was any exemption for perſons 


« within the deſcription—ſcamen z ſeafaring-men z per- 


_ *« ſons whoſe occupations and callings were tb work is 
; Nu n., 


« That by Statute there are ſeveral Exemptions, 
< grounded on conſideration of public Policy at par- 
6 ticular times, and upon the circumſtance of its be- 
40 ; ing in fact better, fo! for the ſervice, that the objects of 
« thoſe Acts ſhould be exempted ; as Landmen, Ap- 

<< prentices, Fiſhermen, and all Foreigners which in 
« time of war, have often conſtituted two thirds of 
i the Crew of Merchantmen. A line too has been 
« drawn with reſpe&'to Age. But it is a very ftrong 
* circumſtance that no other exemption has been ſtated, 
« or alluſion made to any, as exiſting at Common Law®, 
« And the Exemption of thoſe called the Watermen of 
E the City of London, is to be found in no Statute or 
„Common Law Book whatever. 


* And then with regard to the Uſage upon the Evi- 
© dence actually before the Court. A Certificate had 
been read from the Water-bailiff; and Afﬀiidavits 
« ſtating apprehenſion of a reputed Cuſtom for the 
” EY of theſe 8 Watermen. 


— „ 


— 


| E Pecrgmen . 
back as the Reign of Elizabeth, 


« Four 


Te 


| Continued. 


- « Four inſtances at different times of ſuch perſons 


« impreſſed, and diſcharged on application from "the 


« Lord Mayor: As to three, nothing appears upon 
« what ground ; whether as a Matter of Favour or as 
« demand of Right: as to the fourth, the Eatry in 
te the Admiralty Book, (which is filent as. to the 
te others) takes notice of his having offered to find a ſub- 
&« fitutez and, in regard to the application of the Lord 
% Mayor, they diſcharge without that expence. 

« There is no notice taken of it in the instructions, 
© not does it appear any officer in the impreſs Service 
tt has ever regarded the Certificate ; nor that the City 
© to this time has ever complained to a Court of Juſ- 
« tice on the diſregard of it, or taken it up as a 
« Matter of Right, and grounded a demand on the 
* Admiralty for a Diſcharge on that Foundation. 
That therefore, of the Exemption, as claimed, it 
can got be ſaid, that it is . by immemorial 


1 uſage. 


Par. 5. 
Whether a Freeholder is exempted is a 
Queſtion of which the Deciſion has been avoided. 
It has been agitated whether a Seaman being a 
% Freeholder, is not exempted from Impreſs by virtue 


« of his Freebold. It does not appear that this has 
te eyer been determined. 


« A Caſe of that Nature came befote the Court of 
* King's Bench, 


222 2 


« And 
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Whether being a Freeholdet exempts from being Impreſſed, 


« And in the ſame Year it was argued before. the 
1 Court of Common P leas ; but mixed with another 


— * Queſtion, | 


That was the Caſe of an Habzas Corpus directed to 
« the Captain of a ſhip of War, then lying in the 
« Nere, to bring up the Body of Robert Goldſwain, 
« yith the Cauſe of taking and detaining him. 


\ 


This was grounded on two Affidavits,. 


© One that he was a ſmall Freebolder at Marlow ih 
© Bucks; on which alone the adge declined granting 
ce the Writ. 


ee The other, that he was impreſſed being at the time 
« a Bargeman on the River Thames, and at that in- 
« ſtant employed in carrying Timber, to the King's 
Timber Yard at Depiford under the Faith of a Pro- 
&« tefion from the Navy Board, granted to him, and 
& others, ſpecially, by Name, on the 11th of March 
« preceding, during his Continuance in ſuch ſer- 
* vice. 5 


« After conſiderable Delay a Return was at length 
&© made, reciting the Order of Council ; and the war- 
« rant from the Admiralty iſſued thereon, directinig a 


General Preſs, to be made on the 17th of March at 


= . Night upon the Thames wi Hour regard to any Pro: 
: I © {eflicn 


85 5: corel | 


Casz: 

1 1efion, except ſuch as had been granted by Parlia- 
« ment, and Officers of Merchant ſhips of fifty Ton 
and upwards. And the Return then ſtates that 
« Goldfewain was impreſſed, being a natural born ſub- 
«x; and a Perſon whoſe Occupation was to work 
in Rivers, and not having any Parliamentary Protec- 
tion, nor deing officer of a Merchant Veſſel, nor 
rend any wiſe exempted from being impreſſed to ſerve as 

4 4 We, the King ſhips —_ then one of 


1 M oe Os \ PF. 


«c eto to quaſh the: Return for 


“ Inſufficiency : it not ſtating the Protection claimed 


* by Goldſwain: but the Captain's Deciſion of the 


Lax upon the Facts, chat Goldfwgin was not © any way | 


cc exempted, 


* Y * "a. - * 4 ” 
« #1 7 . 3 NI TI iz . 12 2 " 


The Court however was of Oc i that the Ge- 
it nerality of the Return did not preclude the Party ap- 
e plying, but that he may plead any ſpecial Matter ne- 
t ceſſary to regain his Liberty, | 
N an | Fs 


4 Blackfone," J. declined giving any Opinion upon 
the Queſtian of Freehold, and cited the Caſe of one 
-** Richard Good, where the Freehold was conſiderable, 
in which the Court declined granting the Writ. till it 


* ſhould appear, whether the party were a ſeafaring 
„Man or no: and that afterwards the Writ was 


.o$ granted on the Ground of his being a ſhip Carpen- 


te ter;' avowedly to decline the other Queſtion. 
2223 ſe But 


er. 
< But the Court in the ſtrongeſt Terms reprobated $ 


46 © the Policy, which an attempt had been made to de · « 
on fend i in Argument, of granting Protections to draw 0 
* ſeamen into an Inpreſi; and they diſcharged the Man « 
«© upon, his Recognizance of 20 J. to appear the ſecond « 
« day of the next Term; and i in the mean time recom 60 
« mended tothe Counſel for the Admiralty to conſider, " 


Whether they would amend their Return by quaſh- 10 
sing the Navy Board Protection, in default of which = 
« the Court would conſider whether to quaſh i it for in- 
« ſufficiency ; or admit Goldfwain to plead it; or take « 


it up in a ſummary Way, pro confeſſs upon the ma- 

| nn in the . gi 
| ce 

„ e EN. 1 

Malicious Preſiing. 2 0 

« An Information was granted for a malicious Im- a 

« preſſing of 3 Captoin in the $a Service by another . 
- C.. ST , TOs 90 

: a | - N are 7+ ye © , r | 

: Another Caſe. Rn 


Of MiſconduR, wbich if Impreſſing had been bell Illegal 1“ 
would bare fallen under the Conftruion of Murther. 46 


1 
R. „. bine. © Where a Preſs was attempted under a warrant in 1 | 
Teeny Cin. < the ordinary Formalities, and the Tender ſent out a 5 
R. « boat to board a fiſhing Smack, and to bring thoſe 3 a 
« who were in it under ſtern to examine whether they i : 
| 1 5 ts 288 6 


The — of the Free- Grounds nende of the 
hold is not the Queſtion : if it Magnitude of the Frechold. | « f 


de Exemption it * 
* lay « had 


3 cond” Ws 2 


» + 2 9 r? 
rn — 1 
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= =_ 52 | © * = Z l a - 
- 1 14. a4 1 * — bo. U MN 
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% LE % 


oſe 


4 had ProteQions, a Midſhipman who was ſent in che 
Boat, put Francis Graham the Quarter - maſter gn 
* board the Smack; which after a feint as if making 


« to the Tender, put out to ſea with him. Ergo 
« then waved his hat by way of ſignal of Diſtreſs ; 
u which the Defendant went on board another ang 


« Veſſel, (with a Quarter-maſter on board) armed 
4 with a Muſquet and Ball, and two Cutlaſſes, and gave 
1 Chace to the ſmack for three hours; in which ſpace 


he fired fix or ſeven ſhot, for the purpoſe of bringing 


« the ſmack 10. The hallyards had beeen cut by 
« Francis Grabam,. and the ſmack was in the Act of 

60 lying to. Within the diftance of fixty yards, the.De- 

* fendant fired a Muſquet loaded with ball, he ſes 
« then running very bigh, and ſpot the deceaſed, William 
«© Collier, a fiſherman, on the left fide of the head. 
Francis Grabam was at that time ſtanding cloſe to the 
« deceaſed. The Defendant ſaid, if they did not 

* bring to, he would fre at the man at the bels i but ex · 
© preſſed himſelf as if he did not care where they 105 
« went if he eould get Grahem out of the Veſſel. Be» 
« fore the Defendamt fired the Muſquet he was defired 1 
1 not to fire z but he did fire, upon which it was ob- a 
© ſerved to him, on the deceaſed falling, you. have | 
ec killed a many his Anſwer was, Do peu think I meant 5 


10 ;1? Before the laſt firing there was a fruggie be- 
e tween Grabam and the deceaſed, and an apprehen · 


* fion that Grabam would have been thrown overboard. _ 

* An hat and four bludgeons were ſeen floating on the 5 

« ſea. The Jury expreſsly found, that the Defendant _ 
2224 fred 
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Of Feuquy = without Clergy "where Soldier or Scamen ard 


© ' found Wandering,” TY 


"ge fired from 2 Maſquer loaded with ball, as uſual 
Co in the Navy, in order | fo Why the Tod to, 2 te 
"x bit the Lale . 


15 2515 | 
Te Cr wa of Opin the Defend mayn 
homie n 42 f 

Svig ben woo EC T 12 © N. nt. 
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Of Capital Felooy where TS 
bi N D ar Wandering. N I 


LI 


2:49 


cis ; melancholy, and, at Reef hve, he 10 | 


ak *that 0e who are called by Law to the De- 
uf fence of the Country, ingur a ſingular ſpecies of 
capital Felony, unleſs {able to defend themſcives 0 
Eyigenos oft a formal Joſtcuments:- 


5 por theigh "the learned. and "benevolent Author 
bf 'the Conmincuries on the Thus of England; bad 


«many iVears fined noticed the Statute which is tiow 


| {to berhemioned/tas deſervediy antiquated and a dil. 
A grace ts our Statote Hooks, it has not ſhared thé 


Fat gf hindred Statute againſt Petſons ſ of a very 
70 e ge e In Be nog Rb Pu- 
ment o 15 = Rigour; . f are. noy 
Wie pred "TY cle beat of ta) Fejopy. i in 

#9 whidh' rheir'Sag#dncy involved thetti': but againſt Sol. 
**dtexs and Seamen/ "if Eriyen to diſtreſs, the Law Ril 
atemaing yarepealzd : no leſs than againſt thoſe who 


ec * pretending, to be n. apuſe the name of 88 
bi * bonoyrable Profeſſion, 
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hath n WH Evidence of ſucb Vagrancy * th 1081 
41 © Statute; ys | 


Mel * | 


. For by the Statute 1 every idle; and wandering Soldier p; Elin 6 471 
« or Mariner, which coming from bis Captain rrp * the 


6 ſeas or from beyond the feas, ſhall not have a Teftimo- 
te nal under the band of ſome one Juſtict oft the Peace, 


F "br near the Place where he Munde, ſetting doton 
te therein the Place and Time when and where be landed, 
and the Place of bis Dwelling or Birth unto which be 
bi is is paſs as, aforeſaid, and @ convenient time therein 
limited, for his Paſſage, or having ſuch Teſtimonial ball 
en 2 n Yo! therejn . e above Fn 
Lane; 202 F? "41; 165 E F ; 


* "And 6, as” well 0 ch idle and lie 
bs Soldier er Marinet, as every other Per ſon wandering 
{as Soldier or Mariner, which Hall at any Time forge 
* or counterfeit any ſuch Teſtimonial, or have with bim | 
ur ibem any ſurh Teftimonial forged or counter feiſeu as 
fu afartſaid, knowing the ſame ito be: counterfeited or | 
$\. forged j' in aft: theſe: Caſes, tuery- fuck Act or Als a 
e Felony, and be -Offenders.. 10 e 45 10 
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— 7 Vagridcy in Soldiers or Seamen. 
10 Tbe offency of being | in 22 ſeems ta . ben 


thought a very great one by our Statutes : for let 
j a Perfon be ſuppoſed not having a ſettled habitation;' 


and being, as it may well happen, very juſtifiably, 
j and with warrantable Neceſſity, diſtant from home; 


Kit at able tg find employment, (whigh for | 
'll | | 3218 


C 
\ 


-> FR > f 74 y ay | & 
t is no eaſy Matter) and compelled to aſk charitable 
«© Aſiſtance (which the other circumſtances imply ſuch 


Os, 1 = 


* 9 ke or ſtatve or become a real deli · 

| 5 quent) a forlorn being, yer poſſibly a very defery. mn 
* ing ones thus. Gruated, is at ooce inevitably ſubjectra | fer 
4p th wrt OF REIT os "oY 


26 Ez to 

0. Rd bn inſtead of Fippoltion it is manifeſt muſt 
” be the Fatt, without the ſmalleſt merited inputs 
'«* tion of blame, in'a thouſand inftances, which paſs 
« yearly unobſerved. Such is the ſilent Miſery of de. | 
3 Indigence; without Friends, without Ac- 
Lane. e e een e an 


2 


ll IH BBQ | 
I» „ Wikies Soldiers or messe oy tends 
Exception: for the Evidence which muſt exempt 
a them from being paſſed as Yazrants, muſt be a Cer- 
4 ißcate in the Caſe of a Soldier from his Officer, which 
<« ſeems confined to a recent Diſcharge or recent landing ; 
and of Seamen a Teſtimonial from a Juſtice of the Peace, 
te which appears to he in the ſame manner limited, to 
« ſuch: particular Caſe : but not to protect either, at il « 
. * 6 Gtancecr "mes ON Os, Ve- « 
* cc teran 
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ö en to the 3 8 of to the diſplay of „ * or W 
the Poor Laws, and Efforts for the ſupport of a P of 
their Amendment, doubtleſs have ſome might be temp -— $4 — 


deen found to contribute little gine the Morals, Man un C 
| are 


of the Privileges of Military Perſons. —Right of Soldiers 1583 
er Seamen to ace 4 Trade. 


* © teran on Lis Way to viſit a dying Child, and. * 

„many a weary Mile, with far different ſteps than thoſe 

„ with which he advanced to encounter death in the 

( ſervice of his Country, at length, faintly aſking with 

_ i & a generous and timid conſciouſneſs, ſome little aid 
* to ſuſtain him, till he arrive where his Pafernal heart 
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i ſhall know * Extent * its Aflidtions, 
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a 0 the Privileges of Military PG 


„ Arnidſt their hardſhips, 4 


. V. ſupra 137. 
„ berfect recompence fat them, Soldiers and Seamen f. 
en r e 3 
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That of a Wills : "for a Soldier . + M. 
ain actual military ſervice, or 'a Mariner or Seaman © ** 36 
being at ſea, may diſpoſe of his Moveables, Wages, 

«or perſonal Efate, as he might have done before 

the Statute of Frauds. And if they wake Mil, 

* the Probate is exempted from Stamps. GUY. 
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« Soldiers are exempt from parochial Offices, and «5 6. m, 
from Statale Duty on the Highways, and from being hacks 
* compelled to ſerve in the ſea forces. And are en- 
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Welfare of perhaps two Millions vaſt and encreaſing annual Ex- 
of Engliſhmen, the ſecurity of all penditure for their maintenance, 
that may be affected by their and the actual compared with 
Conduct, the Application of a . were of leſs 


importance, 
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And the "Right of exerciling a a 0 withour ha: | 
te ing ſerved an Appremticehhip, any where "Except i in 
« the two Univerſities: this Benefit comprehend; 


* whole Extent af the latter, the AAR Nell as * 
« ſtand 
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Every perfon having ſerved” in the Militia wn 
drawn ont into actual. ſervice moy ſet up. aud exerci 
tan Tradeimaꝶy Town er Plact within, Great Britain, 

«without. any Lats Suits or 3 i ar, from ay 
Perſon, er Perſon whamſaever, for er by reaſon of un; 
* or qrereifing Juch Trade: ax:(reeds, and. with the, ſan 
« Proviſions and under t e Regulations, and With 
« the like Exception in reſtect to "the two Univerſities, a 
5% any. Mariner. or. Soldier cap de by virtue of an Ad 
« 0 © paſſed in the twenty ſecond; Fear of bis late. 47000 
« Rep entitled, An Act g enable ſuch Officers, Ma- 


& riners 1 


— — — — — 2 
importance, than the exerciſe of Bill introduced by a Baronet of 
legiſlative Wiſdom in the Crea- diſtinguiſhed Abilities for the ef, 
tion of a new Felony, when they Amengment of the Syſtem of the 


ſhould obſerve, that on the lait Poor Laws the Fate of the Que. ®* 
aan 


$1.0 2 


2204.1) in,, 


1 riners, and Soldiers aa have been in his "Majeſty's 22 C. II. 6, 44 


« Service ſince his Acceſſion to the Throne to exerciſe 
« Trades z and no ſuch Militia Man Hall be liable to be 
© removed out am fuch Town or Place, anti be i is be- 
1 4250 N to the Pariſh. 


, x * 8 1 6 Ky . I 


© The 4 to mich this AR: refers, aappitecs 


« citesz that diverſe Officers, Mariners; and Soldiers had 
« ferbed in the late Wars, ſome of whom were Men that 


«© uſed T1 rades, others. that Were. Appremices, to Trades, 
© who had not ſerved out their Times, and others who by 


te their on Induſtry, 3 made themſelves apt and fit fe or 


t Trades, many of which, the Wars ended, would wil- 


it lingly employ themſelvss i in thoſe tra rades to which they 


« were formerly accuſtomed, or which they were, apt or able 


& to follow, for the getting of their Living by their own 
Labour, but were or might be bindered from exerciſing 
« thoſe Trades in certain Towns and Corporations, and 
« other Places, becauſe of certain Bye Laws, and Cuſ- 
« toms, and of the Statute of Elizabeth, probibiting the 
« Uſe of certain Trades by any Perſon who had not ſerved 
© as an Apprentice to ſuch Trade for the. ſpace of ſeven 
« Years : and enacts, that all ſuch Officers, Mariners, 
& and Soldiers, who bave been employed ſince bis Majeſty's 
2 * Acceſſion 362 have not deſerted, 2 ſet up and exer- 


7 


2M. 


tion was decided in an Houſe : pre/entatives, with the Rights and 
conſiſting of leſs than a zenth part ging. of the ö 
of thoſe who are entruſted, as Re- 
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« viſe ſuth Thades, E ilch are apt und ble for, wit bol 
< ay Let, eee dc e 


V. Comm. I. 15 · 


« ployment of an HySandman is not Evidence of exer- 


Of CLANDESTINE” Manrracts: 


* uſing of ſuch Trade. 


And the Statute further provides, that Perſon 
® ſued or proſecuted for the exerciſe of ſuch Trade, mg 


« plead the General Iſue, and give the ſpecial Matter in 
« Evidence, 


bas After ſtating the Ads it is almoſt ſuperfluow 
« to add, that Evidence of having exerciſed the em- 


* cifing a Tad, ſo as to catty the Exemption, 
cHarprER v. 
of Crau⁰² DI MAAAI a0. 


Thee are Calas of civil Prohibition. Merriag, 
« a; diſtinguiſhed from a licentious intercourſe of the 
te ſexes, may juſtly be conſidered as founded in Nature 
and eſſential to the Order of Society. 


Mutual Choice, and Maturity of Perſon, is al 
« which is naturally requiſite to this Contract. Choice 
« in ſpeaking of a Contra? ſuppoſes Freedom from other 
« Engagements, Sanity of Underſtanding, and Con- 
« formity to the Order of Nature with reſpect to lineal 


 ©« Conſanguinity. 


To declare ſuch a Contract abſolutely void, though 
* the Diſſolution of it againſt the Will of the parties, 
3 « admits 


— 


3 SraArürt. 


e of no equivalent, is an interference the ex- 
© treme ſeverity of which is indubitable, the Policy 
« exceedingly queſtionable : and indeed a Term more 

« proper than Diſſolution ſeems' requiſite, to expreſs 
« the idea: ſince it may be reaſonably queſtioned, 
« whether by ſuch Interpoſition the Contract can really 
« be diffolved, or a Right exiſt in Society, on Princi- 
« ples of ſuppoſed civil Convenience | to LO its 


« taking effect. 


« Yet an Act has been paſſed in the late Reign by 
« which All Marriages ſolemnized by L1czncz, where 
i either of the Parties, not being a Widower or Widow, 
e ſhall be under the Age of twenty-one Years, which ſhall 
ze bad without the Conſent of the Father of ſuch of the 
« Parties ſo under Age, if then living, or, if dead, of 
« the Guardian or Guardians, of the Perſon of the 
« Parly ſo under Age, lawfully appointed, and in Caſe 
« there ſhall - be no ſuch Guardian, then of the Mother, 
« or if no Mother living and unmarried, then of a Guar- 
* dian of the Perſon, appointed by the Court of Chancery, 


« are enacted to be abſolutely null and void to all Intents * 


* and Purpoſes: - 


« If the Guardian or Mother be Non compos (for of 1 
« Father in ſuch ſtate nothing is ſaid) or beyond the 
« ſeas, or refuſe from unreaſonable Motives, —on Pe- 
* tition to the Chancellor, an Order under the Great 
« Seal, is made equivalent to the Conſent of ſuch Guar- 
lian or Mother, 


& Marriage 


* 


| T8; 


Chitham v v. 
2 


Determined not 10 extend 10 Mazaiac ts in Scoriantj 


| tt Marriage without Publication of Baum or * 
| re e wei. | 


t Publication * s el bh void; in coſe 

te ſuch Parents or Guatdiahs, whoſe Conſent is re. 
& quired, or one of them, ſhall openly and piblickly declare, 
« or Cauſe to be declared, in the Church or Chapel uber 
e the Banns Ball be publiſhed, at the time of ſuch Publig 
de . bis, ber, or their Diſſent, 


* * - < 
( ' e ; 
4 | 44 ; 1 +. 4 4 A 4 ; «-6 * 


h, AS beg 3 Marriage 


having any civil conſequence, if celebrated without 
the Conſont tequired, does not teſemble thoſe Acts 
«which render a Contract void merely as between the 
6s Parties; for thete no other ſhall interpnſe to avoid 


Qt ; but in this inſtance being conſidered by the At 


ce 4g invalid ab initio to all intents and purpoſes, this 
<« invalidity will affect all Claims dependent on the le- 

& pality of the Marriage, whether Evidence which 
* = eng the "A ariſe direah or collati 


& And the Tetms of the Act are fo general, {with 
te an exception indeed of Quakers and Jews) that they 
« extend to Perſons however different their Situation 
tt on both ſides may be, from that which was meant 


e to be ſecured by the Act; be they illegitimate and 


© paupers. 


& fs 


1 
La 


On the Queſtion What is Evipxxct of MAnAIAOE. 


As where on Evidence it appeared that the Paupers 
1 being both AA inors and both illegitimate, were married 


« by Licence without Conſent of Pareacs, (the putative 
« Father-and the Mother of the Man being both dead), 
« and without Appointment of Guardian. And that 
te on applying for the Licence, the man ſwore himſelf 
u of Age. The Woman and her Daughter were re- 
« moved on the Ground of no Settlement having been 
acquired by reaſon of the invalidity of the Marriage: 
e the Order was confirmed by Sęſſion ſubje& to the 
« Opinion of the Cover of KINOS Bxxct: by which 
te both Orders were conſirm dd. ö 

On the general Principle that a nie * a 
« foreign Country, made chere purpoſely to'evade'the 


Law of that Country, to which the contracting Par- 


« ties are ſubject ſhall have no effect, the Scotch run- 


* away Marriages would ſeem to be invalidated; But : 
tt jt does not appear, that the Queſtion has/hitherto 


been directiy decided, except in one Caſe on an 
« Appeal to the Delegates, from à ſentence of the Spi 


a lant under Age, they ran-away, and were married in 
t Scotland. How the Delegates determined, or whether 
* anyDecree page: on the Appeal does not appear there: 


5 but it does A in the Notes to A Publication Already 
cited wi 


e Praiſe which in many reſpe&ts it me- 
te rits: and i in which it is ſaid, chat che bf 00 ges vere 


— 


— 


— — 


See what i is ſaid on this Point in the Dice en of x 2 cle we 
have had occaſion to cite for different reaſons: | " 


4 A 7 of 


408% 


Stanton upon 
Hine Heath v, 
Hordnett. 

H. H. 26 G. III. 
＋. R. 96. 


* ritual Court, ſubſtantiating a Marriage where the f 
" parties being both Engliſh ſubjects, and che Appel- 


L. N. P. 113. N 


Compton v. 
Bearcrott. 

1 Dec. 1768. 
EUNOMUS 
IV. 2co. 

S. C. 4 Feb. 
1769. 


Robinſon v. 


N 
- 1 G. III. 
Burr. Mans. 


1079. v. infra, 


1093. 
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$ 18. 


L N. P 247. 
V. ſupra 3—5. 
et 71, 


Ch, 


Continued, | 
© of Open that the Legiſlature by expreſsly except. 


« ing all Marriages in Scotland, had not left it in the 
t pbwer of Conſtruction to ſay what Marriages were 
good there, and what not. 


44 The Exception is, provided that nothing in this 


| « A contained, ſhall extend to that part of Great Britain, 
ie: called Scotland. | 


P ar. 2. | . 
What i is legal Evidence of Publication of 1 


% Publication of Banns being "neceſſary, where the 


Parties are either of them unier Age, unleſs the 


te Conſent required by the Act be given, it is material 
te to conſider what is Evidence of Publication, and of, 
« ſolemnization. 


The Entry of the Publication, though directed to 
« he made, is not neceſſary Evidence i if it exiſts it 
e ought to be produced, or a Copy of it duely authen- 
© ticated 2 for it is the 5% Evidence; and ſuch while 


« producible is the only Evidence to be admitted, 4s 


« we have ſeen already: but if Proof is given that it 
«* was loſt or deſtroyed, or that no Entry of the Mat- 
s riage was ever made, it is, notwithſtanding, compe- 
<« tent'to be proved by a Witneſs who was preſent. 


on It is directed that 1290 Witneſſes be preſent to ren- 
« der the Proof more certain: but neither is this a cits 


« cumſtance, the Defect of which invalidates the Le- 
© gality of the Marriage. 


„ Where the parties are of different Patiſhes the 
« Banns are ditected to be publiſhed ia both: but it 
4 o 18 


re | 


; 
3 
[ 
» 


Kean Regulations by the Statute, Failure of which | 
ſhall not be given in Evidence to impeach the Marriage. 
is expreſsly provided that neither this, nor Proof 


that the Marriage was celebrated in the Pariſh or 
« Chapelry, where the actual Abode of one of the 
t« Parties had been for four Weeks before the Marriage, 
k (which is another cautionary Direct ion for the ſake of 


« Notoriety of the Perſons) ſhall be neceſſary to be 
given in Evidence, or Proof to the contrary received, 


in any ſuit touching the er of the Marriage. 


Par. 3. 
of Marriage ih Places where Divine Service bad not 
uſually been performed at the time when the 48 paſſed. 


« Another Clauſe had provided; that all Banns of 
i Marriage, be publiſhed in the Pariſh Church or in 


1091 


§ to, 


94. 


& to 


te (ome public Chapel, in which public Chapel Bann: of 


&* Matrimony bade been uſually publiſbed, of or belonging 
& 4% ſuch Pariſh or Chapelry wherein the Perſons to be 


I parried ſhall dw:ll : and that all otber Marriages ſo- 


« Jemnized; unleſs by Licence, in any other Place than 


n Church or ſuch Public Chapel, ze null and void 4 all 


* intents and purpaſes whatſoever. 


« A Caſe came to be argued oh a patochial ſettle- E 


te ment, claimed as derived to an unfortunate woman 
and her chileren under a Marriage: in which, on a 
te ſpecial ſtatement, the Facts were theſe. 

The Pauper Abigail being ſettled in King's Norton, 
inter married in the Year 1775, with Foſe;b Jones a. 


* ſettled .Inhabitant of Nori tel, at Burely bit Chapel, 


4 A2 « ja 


$3. 


21 G. III. 
King's Norto 1 
v. Northficld. 
Deuyl. 634. 
Cald. Ca. 113. 


Marriage in Chapels where Divine Service bad not bem 
n uſually celebrated at the Time of paſſing the Ad. 
* in the Pariſh of King's Swinford, in the County of 


- © Stafford, which was erected in the Year 1765, and 


then duely conſecrated, and in which divine ſervice 
* had been publickly and regularly celebrated ever 
« ſince, and wherein the Banns of Matrimony had been 
_ often publiſhed and Marriages celebrated previous 
te to the Marriage in Queſtion : the ſaid Chapel was 
« a new one, erected fince the Marriage Act, and 
„ not erected on the foundation of one that was an- 
« cjent: and no Act of Parliament was obtained for 


l erecting the ſaid Chapel, or for celebrating Marriages | 


et there. 


« On the Order of Seſſions confirming the Order of 
% Removal from King's Norton, the Place of her Set- 
0 tlement when unmarried, to Northfield the Place of 
« the Settlement of the, ſaid Jones deceaſed, the two 
« Orders being removed into the Court of King's 
« Bench the Queſtion was this : —Wheber the Marriage 
« was void by ihe Proviſions of the ſaid Aa? 


« And the Court held that Evidence, of a Marriage by 
Banne, in a Chapel not exiſting at the time of the Act, 
« was not capable of ſupporting the Validity of ſuch 

% Marriage, or of any civil conſequences to be de- 
* rived from il. For that Act by the Words, in which 
« Chapel Banns have been uſually publiſbed, muſt mean 
ce 4 Chapel, exiſting at th? time. And that; conſequent- 
« ly, the Marriage was void by the Proviſions of the 
Statute. 


ce Al 


10 


cc 


CAsE thereon : reſulting from a. Queſtion of parochial 
| Settlement, WM 

« An Act to confirm Marriages which had been 

&« ſolemnized in any Pariſh Church or public Chapel 


tt erected ſince the Clandeſtine Marriage Act, and to 


« exempt the Clergymen who had ſolemnized ſuch 
« Marriages from the Penalties of the Statute, paſſed 


« immediately after, 


Par, 4. 
A Queſtion whether a Marriage by Banns publiſhed in a 
falſe Name be good under the Statute. 


1 A Queſtion came before the Author of theſe 
& Pages in the courſe of his Duty, upon theſe Facts. 


« A Man who had got a Girl with Child in another 
e Pariſh, abſconded, came into the Pariſh of Barnbam 
&« in Suffolk, having a clear Settlement in his former 


. Pariſh, and there reſided a ſhort time, when one of 


© the Pariſhioners of Barnham became with Child by 
© him, and he was apprehended, examined concern- 
e ing his Settlement, and married to the Barnbam Girl, 
* ſhe being then a Minor, by Publication of Banns. 


10 


21 G. III. c. 53 


Ex parte of the 
Pariſh of Barn 
ham, Suffolk. 


« He lived with her ſeveral Years and they had 


« many Children; but during all this time he gained 


© no Settlement in Barnham. At length ke was taken 
e ill, and died: having firſt, in the preſence of his 
% Mother and of the Officers of the Pariſh, made the 
bt Declaration hereafter ta be mentioned. 

| 443 | The 
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| | Casx thereon fiated, 

« The Officers after ſome time produced the Exa · 
* mination of the deceaſed, and brought the Widgw 
<« ar the ſame time before two Juſtices z expecting 4h 
% Order of Removal: And upon the Face of the Fay 
* there appeared to be no doubt: Until one of tlie 
« Officers, thinking it might be material for the 
greater Accuracy of the Deſcription of the Perſot, 
© propoſed, whether it would not be proper ta inſert 
& an alias in the Order: and, being deſired to give his 
t Reaſon, he informed the Juſtices that the deceaſed 
« Pauper being on his deaih-bed ſaid, that he had 


* ſomething on his Conſcience which would not ſuffer 


« him to die in peace unleſs he diſcovered it. He then 
« deſited they would ſend for his Motber. When ſhe 
cc came; in her preſence, and that of the Officers as 
« has been mentioned, he acknowledged his true Name: 
« that he had ſubſcribed and ſworh to his examination 
« a falſe one: had it reſted there only, the difficulty 
ec might have been little : for on every Principle of 
Evidence, a Man's ſingle unſupported Declaration 
« not upon Oath, could not be permitted to invalidate 
his own ſolemn Act, and at the ſame time to ſubvert 
e his deliberate Teſtimony upon Oath. Bur it was 
« confirmed by his Mother: who was alſo living to 
« confirm it at the time of the Application for ag 
& Order of Removal. 


\ 
# Tt ſtruck the Author of theſe Remarks, that this 
was entirely different from the Caſe of a Perſon who 
| ** comes 


Casz thereon ſtated. 


« comes to fa/fify himſelf, and to found on a Denial of 
« his own ſolemn Teſtimony a Diſſolution of his deli- 
berate Contract. This came in a competent, and 


« apparently more than a competent ſhape: in ſuch a 
manner that it could not be declined, being brought 


forward by the very Pariſh which was to loſe by its 
« effect, and could not poſſibly imagine itſelf intereſted 
e in the proving of ſuch a Fact. It came when the 
dying Aſſeverations of the Pauper, were ſupported 
e by the ſtrongeſt of all Witneſſes to ſuch a Point, the 
« Mother herſelf : and ſubſtantially, contradicted by 
«* nothing, All therefore which then ſeemed to remain 
te was to conſider its operation. Banns, both by the 
« Eccleſiaſtical Law and by the Statute, and the Na- 
ture of the ſubje& are only a public Notice; that 
« all who hear the Names publiſhed, and have any 


te legal Exceptions to the intended Contract proceed - 


© ing may interpoſe. But what Notice is a forged 
« Name? Is it not palpably a concealment in fact 
tu and neceſſary conſequence, whether intended ſo for 
te that particular purpoſe or not? Are not Banns 
te which can have no effect but to deceive, and prevent 
© the Parties who might by Law object, from exerciſ- 
« ing that Power, legally no Banns? And then is nor 
ie the Marriage 4w:tbout Banns or Licence; and ex- 


« preſsly therefore, by the paſitive Terms of the Statute, 
ul and void 2 


« This Diſcuſſion took. place about two Years ſince: 


«and the poor Woman and cr Children remain un- 
de removed. 


41444 « The 
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Nov. 14. 1776. 


Pool v. 
Sacheveril. 
1 P. W. 675. 


J Lia. 


Continued. 


« The Profeſſion will judge of the Joſtneſs or other. 
© wiſe of theſe Doubts ®. The Queſtion ſeems ſo exten · 
* ſively important as to deſerye a ſolemn Deciſion. 


„On this Title it remains only to be added, that 
e alchough a Marriage of Reputation, or one conſtantly 
** reputed ſo, be ſufficient in every inſtance but two, 
* (the one where a concyrrent Marriage is charged as 
„aA Crime, the other where the Crime is a leſs forma] 
« violation of the nuptial Contract) even in theſe, in- 
c ferior direct Proof of the Marriage is admiſſible, 
4 where the beſt fails: but a Marriage can in no Caſe 
* be ſupported where the Evidence is clear, that it was 
celebrated in England, contrary to the expreſs and 


te eſſential Requilites of the Act. 


\ "4 a4; "4 A I ms A 


I have bien favored with the 


abt of an Opinion of one of the 


Art private Lawyers in England, 
in 4 Caſe perfectly ſimilar as to 
z5e Defect in the Banns: Hut in 
7vhi.h the Marriage was prior to 
the Stat. te of G. II. Hi Ofi- 
nion pn this Pojat is exprefſed in 
theſe Words: That the Parties 
beirig married by feigned Names 
did not invalidgte \ x Marriage 
ia Queſtion. And he refers 15 
the Caſe cited in tha Margin, 
B..t wiiho.t enguiring wvat might 
have bien ihe Certificate of the 
Pikop en a Writ djregjed 4% hi 

vn an Pe of ne unques accouple 
en loial Matrimonie, it may Le 


Suffic.ent to bjerve, that, but on 


ech Certificate, a Court of Com- 
mon Law ccd nit ba ve taken 
N:tice of *uch Defeet of hanns pre- 
vious % tte Ciatute; it being, 
aiterias Feri. But Parliament 


c n w * * 


having interfered reſpecting the 
Requiſites to the Validity of @ 
Marriage, it thence became a ſub- 
je of Cognizance in the lay 
Courts : and any eſſential Defeats 
in the Banns on in the Licence 
ewhich would have rendered the 
Marriage vaid in the Eceleſiaſti- 
cal Courts will now (naleſs ex- 
preſely ſaved hy the Statute) fall 
under the Noti:e of the Courts of 
Common Law, and have the ſame 
conſequence there, The ſaving 4 as 
to certain circumſtances with re- 
ſfed to Banns ads to the force of 
the Cenfirudion in the Caſes ngt 
ſaved, In the 3 = G from 
Peere Williams there bad Leen a 
Sentence in the EecleGaltical 
purt : which qhether wel or ill 
founded and wwe hnow not boub far 
the Evidence might be defectivg) 
was eoncluſive *till rever/ed. 


CHAPTER 


128 


Of Rrxcvsancy, 


12 


„HAT TRR N 


OF RECUSAN CT. 


« Whatever can be adduced under this head be- 
& comes liable to penal conſequences, not from its own 


Nature but from poſitive Inſtitution :. for — . 


{js not a civil but a perſonal Act. 


&© Recuſant i one who refuſeth to conform to the 
1 Worſhip, or Doftrine eftabliſhed by the. Church of 
« England. 


& Of this the capital Diviſions are, 


te Under our municipal L., 1 


2. — Recuſant. 
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But we ſhall here treat of Popiſh Recuſancy : re- 


* ſerving what relates to other Points for the Title of 
« Non-conformity. 


Par. 2. 


Of Popiſh Recuſancy. 


it Apainſt Popiſb Recuſancy many ſevere Laws were 
i paſſed on the ſpur of the Moment, which the wil- 
dom of calmer and more enlightened Days has not 
ic yet repealed, And it ſhould ſeem incredible with what 
* Animoſity an Effort for their Mitigation introduced 
by dne of the ficlt of Mens, ſuþported by ſome of the 


2 L ableſt 


Coms. . 


Ge 4+ F* 588. 


Sir C. faule. 
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tc ableſt and moſt eloquent, and carried through Pax. 
liament by a ſignal concurrence in a very agitated, 


* and divided ſtate of Parties, was lately received. 


« Popiſh Recuſants convicted of not attending a 
* worſhip which they can not conſcientiouſly fre. 
quent, are incapable of holding Office or Employ. 
* ment, or of keeping Arms in their Houſe, or of 
te coming within ten Miles of London; or of bringing 
& any Action at Law or Suit in Equity: neither are 


« they allowed to travel above five Miles from home, 


INN; under pain of forfeiting all their 


« Goods. 


cc They are alſo ſubje& to ſeveral other Reſtraints 


« and gricyous Penalties, 


V. Dwyen's 
prefixed. 


« And Popiſh Recuſants con viũ if they do not abjure 
« within three Months, what they, it is to be preſumed 
« continue to believe to be moſt eſſential truths, are pro- 
« nounced Felons without Renefit of Clerg 'y © without 


e that Benefit which thoſe of the Church thus pro- 


te ſcribing them, derive from an Invention, ſuch as it 


is, of Romiſb Ecclgſiaſtici. 


« Popiſh Recuſants were incapable of the Purchaſe 
« of Lands: and this indeed was the ſituation of Per- 
« ſons profeſſing the Roman Catholic Religion though 


not convict of Recuſaney. 10 


5 -. oe UN an 4 


Continued . 
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* But by the Statute to which the Reader has been 23 d. ii. c. 6. 
« lately referred, on taking an Oath of Allegiance, therein 2808 


t preſcribed, to the King, and diſclaiming Supremacy. in 
« che Pope or any Power of Diſpen/ing from the Obliga-. 
« tion of the ſaid Oath, and declaring their Rejection 
« of that Principle as unchriftian and impious. That 
« it is lawful to murder or deſtroy any Perſon for or 
under pretence of their being Heretics : or that no 
Faith is to be kept with Heretics, and diſowning the 


opinion that Princes excommunicated or deprived 


« by the Pope and Council, or any Authority of the 
See of Rome, or any atber Autborily whalſorver may be 
#* depoſed or murdered by their Subjects, Perſons thus 
* entitling therpſelves to the Exemptions of the Act, 
te are fteed from the Diſability introduced by the for- 
mer Statute, which incapacitated Perſons educated 
e in the Popiſſi Religion, or profeſſing the ſame, from 
jnheriting, or taking by Deſcent or Pprchaſe. 


One good the Statute did, while it laſted: not 


* intentionally z but d oH It cauſed, from the 


Anxiety of the Court to ſoften the hardſhip of it, by 


* the eſtabliſhment of that equitable Rule, that Lands 


« to be laid out in Money arg Money, wherever it is the 
* Intereſt of the party who iz to take the Benefit to 
i conſider them as ſuch, 


. And in a later Caſe it has been determined that a 
& i Popiſh Creditar is entitled to a Deb to be paid out of 


«© Money 


Reber v. R 
Rat · 
cliffes s 


<LI oe 3 Ia TW W £ . 


. Gilb. R. 


9 Mod. 1 
os. 


And reciprocally 
money into Land 
is Land . : 


Trela v. 
9 


Foone v. 
Blount. 


7. 18d. m, 
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Continued. 


« Money | raiſed by ſale of Lands directed under a 
Hill. | 


There is an harſh ſpecies of Recuſancy by another 
« Statute z by which it is enacted, that # ball and 
% may be lawful for two Fuſtices ; to tender the Oaths 
96 by the ſaid A appointed to be taken (the Oaths of Al, 


e ]ogiance and Supremacy 3) refuſal to be certified to the 


Quarter Seſſions and recorded, and the Perſon ſo re- 
« fuſing to be adjudged a Popiſb Recuſant convit?. 


« This Act was early inforced: for a Caſe happened, | 


« in which /wo Juſtices had ſummoned a party on an 
« Ihformation exhibited before them under this Clauſe: 
« bur, afterward, coming to underſtand, that the 
© party was a Gentleman of faſhion, and not ſuſpected 
« to be againſt the Government, leſt a Tranſaction of 
t this Nature ſhould be an Imputation upon him, they 
< refuſed to give the Proſecutor his Oath of the ſervice 
w of the ſummons. | 


And upon Motion againſt them for an Informa- 
ce tion, the Court declared that the Juſtices had no 
« diſcretionary Power to refuſe to put the Act in exe- 
te cution: and therefore . n the Information 
„ againſt them. 


ut is certainly remarkable that the Refuſal of the 


ee Oaths was by the 8 alteady recited, conclufrue Evi- 


ö * ence 


SS 6s © 2 


0 


Continued, 
1. dence of Popiſh Recuſancy, againſt Perſons proſecuted 
« under this Act, ſo that they could not have ſhewn that 
« they were Proteſtants: though many undoubted Proteſ- 
« tants would at that time have refuſed the Oaths: as 
they did; and were thetefore called Non-Furors: ſin- 
« oular ſituation! in which by Statute, a perſon known 
* to be a Proteſtant, and believed by the Judges on the 


« Bench, the Jury, the whole Court and Kingdom to 


« be a moſt firm and conſcientious Proteſtant, ſhould 


© be ſubjected to inevitable Conviction of © Popiſh Re- 


« cuſancy ! It is painful in treating upon Evidence eſta- 
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c bliſhed by the en n _ __ a _ 


* ſhould occur. 


| ö $3 913 30 0 RY 0-2? 
Min. 38 Diſenters taking the Outhuof ni | 
rand Supremacy, or on Affirmation if Quakers, and 

6 regiſtering their Place of NVorſbip, purſuant to the 


1 w. + 


ſt, 1. c. 18. 7 


« Act of Toleration, and aſſembling, with open Doors 2 165 4 


te in ſuch Place of Worſhip, are exempted from the 
* Penalties and civil Crime imputed to Recuſancy. 


13 
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Of Non-cottrormity. a 


CHAPTER VI.. HM 6 

. NON- CONFORMITY. 7 

| * Peder als bend will he cond aue 74 
® Protetane Sieden. is 45 


oF 1. Diſſenting fon the PoRtine or pa of 
* * the Eftabliſhment. n 


4. Of Parſons whether of the ns bf 
. — Greamitdeced; who do not confurm, nega- 
„ rivgly at leaſt hy their ſlence, to the e Opi- 

© nions adopted by the Law of this County. - 


« Of Non-cotformiſt of the firſt Deſcription we have 


* intimated generally already: ſotnething yet remain 
t be {aid of their liability to Offices; or penalty for * 


* Refuſal with reſpe®t to Thich. This Point has been * 
9 in two memorable Caſes, 3 4 
4 of 8 
Tr II. © Eil 5 

i belber Diſſcfiter fideable for not ſerving u Public Office, | © 


« In the firſt of theſe the Defendant had been choſen 
« Sheriff by the Ciry of Norwich. He pleaded, that 
« be had not qualified himſelf by taking the Sacrament, © « 


according to the Uſage of the Church of England ſſh « 


« within a Year before his Election: The Attorney Ge- * 
&* zeral, replied, that, by law be ought to bave done ſo: « 
„The Defendant rejoined that he was a Proteſtant 
it Difſenter : and excuſed by the Act of Toleration. 
% And on this there was a Demurrer, 

| © The 


Toe great Caſe of the City of London v. Evans. 


11035 
The Court thought the Rejoinder of the Defen- 2. n 
& dant a Departure from his original len. 
t« They chought he ought to have pleaded the 
1 of Toleration (which they held, ſtrangely indeed, 
to be merely a private? AR) ſpecially, in his original 
u Plea of Juſtiſcation. | 
© And Judgment Was againſt the Defendaart. 
de neue Cole was in all Reſpadt a grear one; 
. Par. 2. 
5 Evan“ s Gaſe. 
re The 1 ol London had by a Hye Law ad. — 
« Fine of four hundred Pounds, and twenty Marks, on 2 
«ſuch Perſons who being nominated by the Lord 
* Mayor, declined ſtanding the Election of the Com- 
mon Hall, for the Office of Sheriff, and fox bundred 
on every one who beingeleZed by the Common Hall 
to that Office refwſed to ſerve. And they appro- 
* priated] the Fines thus raiſed to defraying the ex- 
I © pence of building the Manſion Houſe. 
n 0 > Ho Ins 
at « Methods appear to have taken place for the ren 
t, te dering of theſe ſources of emolument frequently 
nd productive, of a Nature truely extraordinary. Dij- 
e· « ſenters were often nominated and elected, notwith- 
'F «ſtanding the Corporation Act: and ſometimes Dil- - 15 Sn. 
nt hee — EE —-— = — 
1 ® It ir now declared a Public 4#, 19 . III. e 
8 ce ſenters * 84 


2% cu 
Nan. ſenters who had a manifeſtly unanſwerable excuſe; i +: 
one who was! bigs, another who was bed-ridden. « 


Fenn. 224 * Ar length, ſome refuſed to pay: apprehending 
| «© they could not be legally fined, for not ſerving an 
«Office to which they were by 8 1 


of, © 


* On his Refuſk!, an Action of Debt was brougbt Ml . 
dert. 2757 © in the Sheriffs Court, and os udgement was for the .. 
oh P lainiif, IO ray, | it 


| __ "The Defendant appealed to the Court of Huſting:i il » 
9 „ and in ane Court J marred hs mel, * the 


aig, „ 
45 Phe C us tber Kewevec by Writ of E 
c before the Court of Judges DzLzoats ; *called, the 79 
«Covar of ST. Mari s: a: 
I c ( 

u. Comm, te The Bi: LEGATEs were, the Lord Ch. ＋ WII I Is, 
1 t e Lord C. B. Paxxtr, Mr. Juſtice Fostex, Mr WM + 
ide de Juſtice BATHURST, and Mr. Juſtice WiLMoT, 0 6 | 
f : | te 1 


„The Lord Chief Juſtice Wruu.zs dying befareiÞ * 
“Judgment given, the reſt delivered their Opinions IN « 7 


— ny 


— _ * _ _ _ _ 


#* They are appointed by Commiſſion from the Kine ; and uſed to ft c 
in the Church of St. Martin's-le-grand. es | 
n! « ſeriatin I k 


Opinions of the Jupors DrIECAT E. 
tt ſeriatim; and unanimouſly REVERSED the Judge- 


« ment of the Sheriffs" Court, and of the Court of 
« Huſtings. 


“Mr. Juſtice Wil uor in delivering his Opinion as 
one of the Delegates, ſaid the Toleration Act had 
taken away both the Penalty and the civil Im- 
« putability z reatum et penam : and that it was no 
greater Offence for the Defendant not to have 
© received the Sacrament, according to the Rites of the 
* Church of England, than it were not to be worth 
« 15,000 l.; the qualification for the Office. 
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Furn, $37 


" « Mr. Juſtice Barnuksr.—That the Diſability of 


it the Defendant was cauſed by a voluntary omiffion : 
but not default; unleſs it was his Duty to receive 
* the Sacrament. And, that if the Defendant was nor, 
by any Law, obliged to receive the Sacrament an- 


* nually, he was guilty of no default in omitting to 


te do it. 


« Mr. Juſtice Fos rE x, that on the preſent Caſe it 
«* muſt be taken as admitted, the Electors had due 
te Notice of the incapacity of the Defendant: ſince in 


* his Plea he avers it, and the Plaintiff put it not in 
Iſſue. 


« That this being ſo, it would be, he thought, im- 
* poſſible to maintain that a Right of Action, could 
| 4 B & accrue 


Furn. Appeid; 
Ko. I. p. 249% 
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Continued, 


« accrue to the Corporation from a Proceeding pro- 
s hibited by the Statute, and conſequently null and 
te void from the beginning. 


* That this was agreeable to the Rule ſtated in a 
former Caſe : on Debt brought by the Corporation 
« of Guildford on a Bye Law, that any Inhabitant duely 
selected, according to the antient Uſage and Cuſtom 
« of the Borough, to the Office of Bayliff and refuſing 
, to take upon him the ſaid Office, ſhould forfeit the 
« ſum of twenty Pounds to the uſe of the Corporation. 


% The Declaration ſet forth the Election, Notice ta 
<« the Defendant, and Refuſal, The Defendant plead- 
* ed the Corporation Act, and that he had not taken 
* the Sacrament within the Year, and ſo was not ca- 
“ pable: and he farther pleaded, that he was a 
* Diſſenter. | 


« To this Plea the Plaintiff demurred generally : and 
the Defendant joined in Demurrer. 


„The CovxT was of Opinion that the Matter 
& pleaded was a good Bar: for other Reaſons and for 
te this, that to make a Default in the Defendant there 
* muſt have been an Election antecedent : but that the 
Election of ſuch a Perſon as the Defendant, was abs 
© ſolately probibited y the Statute. 


« That 


ic 
tc 


a 


te 
66 
et 
«c 
6«c 
t 


1 


« 
te 


es 


te 


ec 


Ti 


„ ß Fredo pre ar 


and 


ter 
fot 
here 
t the 
ab- 


That 


QuzsT10N of the Housz of Lok ps: 


2 That in Mr. Evan's Caſe he had ſo pleaded the 
« Toleration Act, as to ſhew that the Diſability was not 


t legally imputuble to him: that Act not being merely 


« an exemption by connivance as it were; but a De- 
ti claration that the Worſhip of Diſſenters is warranted 
by Law, and entitled to No Public Protection. 

t It has takeri away all Proſecutions in the Civil, it 
& has equally taken away the Eccleſiaſtical againſt any 
« perſon for his Non-conformity as a Diſſenter witliin 
* the limits and conditions of the Act: and having 
« thus diſpenſed with the Defendant's conformity to 
« the Rubric, bas legally excuſed bim from being 


« cleEted, as well as prohibited the Corporation to 
select. | 


e That every Election made with Notice of ſuch 
incapacity and legal Excuſe is a mere Nullity. 


„ Afterwards in the Hovsz of Lox ps, all the 
« Jupcts who had not already ſat as DELEOAT Es, 
* (except Mr. Juſtice YATES who was ill) gave their 
Opinions ſeriatim on this QUESTION : 


« WHETHER upon the Faf#s admitted by the Pleadings 

«© in this Cauſe, the Defendant is at liberty, or ſhould be 
te allowed, to objełꝭ to the Validity of bis Election, on ac- 
te count of bis not baving taken the Sacrament according to 
432 & the 


£10F 
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Furn. 
$3. 


EPs 


Orix ion of Lord Mansrigy, | 
« the Rites of the Church of England within a Tear be- 


| & fore, in Bar of this Aftion ? 


& After the Judges had delivered their Opinions 
& (all excepting Mr. Baron PER ROT in the ATI RMA. 
4 ) Lord Mansrizrp in that admired Speech 
« which has been ſo happily and ſo well preſerved, gave 
« his Reaſons, in ſupport alſo of the Affirmative of 
t the Queſtion, which he had propoſed : explained the 
« deſign of the Corporation AF, as a Statute of Prohibi. 
&« tion, Excluſion, and Incapacitation; proved that the 
« Toleration AF had entitled the Defendant to plead 
<« this Diſability as a legal Excuſe, it being no longer 
« conſidered as a Crime by any Law, and that he waz 
© now as much at liberty to exempt himſelf on this 
ce ground of Refuſal, as on a defect of pecuniary gua- 
« lification : 


ic And concluded by moving, That the JupoRMEVT 
© of THE DELEGATES be AFFIRMED. 


« It was immediately affirmed Nemine contradi- 


© cente . 


* 


* It is ordered and adjudged by tind affirmed by the Court of Huf. 


the Lords Spiritual and Temporal ings, reverſing the Judgement if 
in Parliament aſſembled, That the the Sberi Court and Court of 


Judgment given by the Commiſ- Huſtings, be, and the ſame is here- 


Somers Deiegates appointed to hear by, arrinMED. And that tht 


the Errors in a Judgement given Record be remitted. 
7 the Sheriffs” Court, London, | 


Both 


NT 


JuDGEMENT of the DELEGATES, AFFIRMED, 


Both before the DzLEGATEs and in the Housx 
« of Logps, it was remarked by ſome of the learned 
« Judges, that whether the Defendant were really a 
&« Diſſenter, ſo as to be within the two Acts on which 
« the Queſtion turned, was Matter of Evidence for the 
« Conſideration of the Jury, if the Plaintiff inſtead of 
« admitting it, choſe in any Caſe to take iſſue by de- 
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Parker, 8. B. 
Furn. 228. 


Mansfield, C. J. 
274» 6» 


« nying the Fact: if he had taken the Sacrament to 


« qualify for a lucrative Office, he would not be cre- 
« dited when aſſuming the Character of a Diſſenter to 
« decline a Burtben: on the other hand, conſtant At- 
« tendance in a Diſſenting Congregation; never having 
taken the Sacrament according to the Rites of the 
Church of England during a long Period of Years, 
« are ſtrong Evidence of a bond fide Diſſent, and, with 
nothing againſt them, are concluſive. And a De- 
« murrer admits whatever material Facts are ſuffi- 
« ciently averred upon the Pleadings, on which iſſue 
* of fact is not diſtinctly taken, In this inſtance the 
« Defendant hath averred ſufficient to ſhew him indu- 
* bitably within the Terms of the Corporation Act, 
and within the Benefit of the Act of Toleration. 


8E R TI 
Diſability by a Man's own Fault, and which be might have 
removed, cannot be pleaded. 


% But a Man can not plead or give in Evidence, as 
* an Excuſe, a collateral Diſability which is imputed to 
© him as a Crime, | 


4B 3 * As 


Comm. III. 
c. 21. p. 314. 
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2 Mod. 229. 
R. v. Sir John 
Read in Scac · 
eario: Paſch, 


20 Car. II. 


11.5 24 Car. 


12 Nov, 25 Car. 
11. 


% Sir Jonx READ s Caſe, 


« As in the Caſe where the Defendant was divorced 
*© Meuſd et Thoro, by the Sentence of the Spiritual 


T Court, and for Non-paymeat of Alimony ENCOMMUy- 
&« nicated, 


TS Cuz II. 
Read's Caſe. 


* This happened juſt Before the Statute : and imme: 
te Jiately after the Statute the Defendant was appointed 
* High Sheriff of Heri fordſbire; and being ſtill under 
« the ſentence of Excommunication took on him the 
« Office of Sheriff, and executed it for three Month's : 
« but refuſed to ſerve it longer: the Judges coming 
« ſoon after to keep the Aſiʒes for that County, and 
« there being no Sheriff to attend them, he was proſe- 
* cuted by Information of the Attorney General in the 
« Exchequer. 


The Pleadings do not appear in the Report: and, 
& unfortunately, the Caſe is not in Levinz: but the 
« Defendant, amongſt other Objections, attempred to 
« excuſe himſelf, for that after the three Months ex- 
« pired, he was by the Statute ſubjected to a Penalty 
« of 00 l., diſabled from ſuing, and incapacitated 
* for any Office of Truſt, if he continued to act, 
« without having taken the Sacrament according to the 
4 Rites of the Church of England, which by the Ex. 


ee communication, it was rendered unlawful for him 
* to do. 


9 To 


ec 


Continued. 

« To this Excuſe it was replied in ſupport of the 
« Proſecution, that the having incurred the Excom- 
« munication was his own voluntary and criminal Act: 
ce and that he could not be permitted to offer his wil- 


« ful omiſſion of one legal Duty as an Excuſe ox his 
« omi ſſion of another . | 


« And the Court were all of Opinion that the In- 


« formation would lie: and that the Defendant 2 


« juſtly puniſhable for not removing the Diſability : 


being in his Power, to get himſelf abſolved from A 
% Excommunication. 


ce Judgment was accordingly againſt him: on which a 
« Mrit of Error was brought. 


8 What afterwards became of the Queſtion does not 
« appear in the Book. But the Writ of Error ſeems 


« to have been dropped. 


* 


TITIE III. 


Wineſs on this, as in other inſtances, to be examined on 
Oath in the preſence of the Defendant. 


e The Wiſdom and Temper of modern Times has 
« occaſioned almoſt a total ſilence in the Courts of 


* Law on the Statutes of Non-conformity. 


« Yet there has been one lat inſtance to the con- 
© trary. 


tte In this, Exceptions were taken to a Conviion : ſome 
* of which belong to a different head: but one was 


4B 4 © on 


Rex Vo . 
Samue! Hall, 
Tr. 26 G. III. 
T. R. 320. 


j 
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22 Car, II. e. 3 


V. Furn. N: 
71 2. 


Iv. 8. J. p. 
304 


Of Profane SweARING and Cu x sI G: 


* on a general Principle of Evidence ; which it may 
not be improper to mention here. 


te It appeared on the ConviFion, that the Evidence 
© to prove the Charge, —which was the holding of an 
* unlawful Aſſembly contrary to the Statute,—was 10. 
« given in the Preſence of the Defendant. 


* It ſeems, that this Objection would have been 
„fatal, had it not farther appeared on the Conviction, 
„that the Defendant confeſſed the Charge. On this 
* Ground the Court held it inſufficient : but at the 


ce ſame time expreſſed their inclination to have liſtened | 


to any Objections, that could poſſibly have availed 
S againſt ſuch a Proſecution, 


SECTION III. 


Of Profane SwEARING and CuxsN. 


© This being not an Affirmance of any Opinion, but 
& an expreſſion of Contumely or Malice, towards thoſe 
& who live under the protection of the ſame Laws 
« with the Offender, ſeems to fall on the whole within 
c the Bounds of a civil Immorality. 


TITII II. 
M beiber Evidence cf ſeveral Oaths on the ſame Day, 
applies to diſtinct Penallies. 


elt may however be expedient to mention the 


t Remark, that it is doubtful whether under the 
«« Statute 


%Y Y OP 


Mbetber Evidence can be given to recover diſtinct Penal- 
ties for more than one profane Oath at a Time. 


« Statute, a Perſon can be convicted in more than 
* one Penalty (a labourer one ſhilling, other perſon 
« gnder the degree of a Gentlemen, to, and a Gen- 
« tleman, five) for offences committed againſt this 
„Act in one Day. But the Analogy of the Caſes 
« cited to ſupport this Doubt, does not ſeem to be ey 
t bliſhed. 


« One is fimply Juris paſitivi as will be ſeen here- 
« after, and the inſtances, one or many, make no 
« difference, it being the Offence of unlawful Sporting : 
« the other is the exerciſe of an employment on a 
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V. infra, 


Crepps v. 


Durden. 
Tr. 17 G. III. 
Cowp. 640. 


« Sunday ; the Acts ſeparately : conſidered were no 


e more than ſo many proofs of the exerciſe of that 
© employment, not unlawful in itſelf, but in the 


* circumſtance of time, and it was neither more 


* nor leſs than a ſingle breach of Law, by exerciſing 
« the trade of Baker on a Sunday, whatever number of 
« loaves he baked or fold, And the Statute had for- 
« bidden, any Tradeſman or other Perſon to do or exer- 
te ciſe any wordly labour, buſineſs or work of their ordi- 
te nary calling, on the Lord's Day; works oY Neceſſity 
e and Charity only excepted. 


« The Caſe in Lord Raymonn ſeems rather to go 


te on the ſuppoſition, that each oath is liable to a ſe- 
. nate Penalty, _—_ Tong. | in the ſame Diſcourſe. 


gd © 


R. v. Roberte 
on 6 & 7 W. III. 
C. 11. 

2 Ld. Raym. 


1370, 
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19 G. II. . 21. 


2 Ld. Raym- 
1 . 
31 J. I. c. 20. 


5 148. II. e. 26. 


Anne 1731. 
Vide III. 


Comm. 322, 3. 


* 


Continued, 


* Yet the expreſſion of that Act is, if any perſon ſhall 
<« Profanely ſwear or curſe . ... . . then for every - ſuch 


« offence the party ſo offending, ſpall forfeit and pay to the 
< Uſe of the Poor. 


And the Statute on which the Queſtion imme. 


© diately depends, is in the ſame general Terms—if 
4 any Perſon ſhall prefanely curſe or ſwear, and be thereof 
t convicted, every Perſon or Perſons ſo offending ſhall ſor. 
t feit and loſe the ſeveral ſums hereinafter mentioned. 


« And the Statute has provided a Form of Convic- 


© tion for ſwearing one or more profane oath, 


« And the Statute which is the Baſis of the ſubſe- 
quent ones, on this ſubject, is thus: — No Perſon or 


Perſans ſhall from henceforth profanely fear or curſe, 


* And if any Perſon or Perſons ſhall at any time bereafter 
« offend herein, in the bearing of any Juſtice of Peace, 
« &c. or ſhall thereof be convified by rhe Oaths of tuo 
« Witneſſes, or by Confeſſion, then every ſuch Offender 
« ſhall, for every Time ſo offending, forfeit and pay to the 
«© Uſe of the Poor the ſum of twelve-pence. 


« In another Caſe the Convittion was quaſhed be- 


« cauſe not in Latin, and becauſe the Oaths ſworn 
te were not ſet forth. 


— — 


On the contrary, all Law and by another Improvement the 


Proceedings are gow in Exgliſ: antient Court- band is oe 


1 


Yona: Aa Cot” eames a> a.” A 


Of BLasPHEME: 


SECTION IV. 


Of BLasPHEeMY. 


* Man ought to tremble when he takes upon him- 
#* ſcIf the vindicating of the Honor of inconceivable 


Perfection, by buman Penalties againſt the Diſſemi- 
* nation of opiaions concerning the Nature and Attriy 
« butes of the DEITY, It is eaſy for a frail and 


« erring: Creature, or an Aſſembly conſtituted of ſuch, 


te very imperfe& Beings, to proſcribe as Blaſphemous 
10 thoſe Opinions, which may be the leaſt unworthy 
« we are capable of forming of the divine Excellence, 
« Blaſphemy has been defined by a very reſpeRable 
« Author, a falſe Reflexion uttered with a malicious Defgn 
« of reviling GOD and Religion. 

« And even within theſe Limits there is ſufficient 


„danger of miſapplying the Rule, and conſtruing 
Facts and circumſtances as Evidences of Blaſpbeny, 


% which are Proofs only of a piaus and magnanimous 


te ſincerity. We know but too well how thoſe who have 


taken oppoſite ſides in Controverſy, are frequently 
« diſpoſed to contemplate the ſentiments of their op- 
« poſers, and to infer the worſt conſequences recipro- 
ff cally as the neceſſary Reſult of their K e 
“ ſyſtems, b 


1 


« All 


and another more light, eaſy, and 
variable at the pleaſure of the 
Writer, ſubſtituted : which pro- 
bably will nearly have diſappear- 


ed from our Records, and pri- 


58 Aſſurances, when it ſhall 
have ſuffered the Attack of a 


Century or two ; by which time 
the antiquated hand will become 
ſo obſolete, that Antiquarians 


theirſelves will think it an At- 


chievement to decypher it. In 
the mean time, now our Law Pra. 
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Emlyn's P 
VIII. St. Te 


ceedings are all in the Engl 


Language 


N : — (eas —_— 1 * * „ Cr * s =O © \ 1 
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1 Elis. c. 2. 
Vide IV. comm. ; 
307 #» 


OBSERVATIONS. | 


« All opinions which are ſtigmatized with the Im- 
te putation of Blaſphemy, if they are really ſuch and 
** are injurious to the Cauſe of divine Truth, are capa- 
ble of being diſproved by clear and temperate Ar- 
* gument; and will thus be made to encreaſe the In- 
« fluence, and add to the ſtability of unſophiſticated 
„ Religion in the Minds of Men. And yet there has 
* been a time when the Legiſlature, not content with 
<« adding the ſanctions of civil Penalties, as a ſupport 
e to the eternal Foundations of Religion, thought it 
« juſtifiable and expedient to arm with ſimilar Terrors 
the Liturgy of the Eſtabliſhment ; to ſpeak openly 
& in derogation of which, is treated as a Miſdemean- 
«our to be puniſhed by ſevere, complex, and accu- 
A mulative coercions, | 


It does not indeed appear, Whether a Court of 
«© Juſtice has ever actually been put to the difficulty 
ce of deciding, what expreſſion of ſentiments concern- 
ing the Common Prayer, and Articles, might be al- 
« lowed to be free from this Guilt of Derogation. 


6 


Language, they are ſo conciſely 
and ſamiliarly expreſſed in the 
vernacular Idiom, that all doubt- 
leſs find them intelligble and 
clear; and we mult of courſe 
confeſs, that the ſubordinate Prac- 
ticers, releaſed from the barbarous 
Chains which cramped the Ge. 
nius of their Fathers, advance 
with exemplary ſucceſs, the hon- 
our of the Profeſſion; by en- 
larged Ideas, liberality of Prac- 
tice; comprehenſive, accurate, 
and ſalutary Knowledge. Or 
ſhall we own that there was an- 


other Reform more ſerviceable 
to the Public which might have 
been attempted. And that the 
Education, Manners, Sentiment, 
and Conduct, of thoſe who are 
employed even in the loweſt De- 
partments of ſuch a Profeſſion, 
are a much more important ſe- 
curity to the Peace and Comfort 
of the Community, than can be 
derived from transferring from 
one Language into another the 
obſcurity of long, technical, and 
intricate Forms, 


SECTION 


Of the Game Laws. 


"SECTION V. 


Denial of the Doctrine of the Trinity. 
te This, by a particular Act, expreſſed in Terms 
© not eaſily freed from Contradiction, is made penal 
te jn a very high Degree: and is alſo excepted from the 
Benefit of the Act of Toleration. It appears not any 
« perſon ever was convitted on ibis Statute : or, except 


« Mr. ELwaLt, even proſecuted : in Ireland, indeed 


« the learned and excellent Mr. EuLvx, was convict- 
«ed, and treated cruelly : there ſeems to be no Statute 
te there which could ground that Conviction: and the 
« Paſſages charged in that Indictment are ſo moderate 
© and. argumentative, that it is difficult to gueſs how 


« they could be conſidered as an offence at ComMMoN 
© LAW. | | 


CHAPTER VIII. 
Of the Gau x Laws. 


« We have treated of Reſtraints on the AfeFions, 
r Impoſitions on the Conſcience ; we have now to ſpeak 
te of a Syſtem of Prohibitions, by which the bulk of 
« the Community is interdiFed from the ſports of the 
« Field, and from that Uſe of their bodily Powers 
e which a certain Claſs of Society arrogates as an ex- 
« cluſive Privilege *. 


ow 
r — 


8 


_ = 


* However proud ſome may be 
of this Relique of Norman Uſur- 
pation, it is no longer an 0% — 
brium to the Gallic Name. - 
der the Auſpices of the Na- 
TIONAL ASSEMBLY, and as one 
of the ſacrifices of partial Diſtine- 
tion to equal Right, it is anxulled 


in France, May ENOLAN BA 
in this, and in univerſal Liberty 


of religious Opinion, imitate her 
generous 


Rival! May our only fu- 


ture Conteſt be that of friendly 


Emulation in the Adzancement of 
Pnirosor hr and of buman Har- 


PIR Ess. 
A Digeſ 
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1 W. & M. 
Sell. I, c. 18. 
8 17. 

9 & 10 W. III. 
c. 32. 
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11 H. VII. c. 7. 


Statutes concerning Came. 


„ A Digeſt of the whole of this ungramimatical; 
* obſcure, and in many reſpects, rd Are ſevere 


* from it as relate to Evidence are our particular 
” Objects. 
« Wren Information ſhall be made of any unlawful 
« Hunting, in any Forreſt or Park, by night or with 
e painted Faces, to any of the King's Council, or to 
te Juſtice of the Peace, of any Perſon 10 be ſuſpect there. 
« of, then it ſhall be lawful to any of the ſame Council, 
< or Fuſtices of the Peace to whom any ſuch Information 
« ſhall be made, to make a Warrant to the Sheriff of ſuch 
« County, or 10 any Conſtable or other Officer within tht 
te (ame, to take and arreſt the ſame Perſon or Perſons of 
e hom any ſuch Information ſpall be made, and to have 
te im or them afore the Maker of any ſuch Warrant, or any 
« other the King's ſaid Council, or Juſtice of bis Peace, 
ce of the ſame County; and that the ſaid Counſellor, or 
« Juſtice of Peace, afore whom ſuch Perſon or Perſons 
ce ſhall be brought; by bis Diſcretion have Power 10 exa- 
&« mine him or them ſo brought, afore the ſaid Counſellor 
t« or Juſtices, of the Jaid Hunting and of the ſaid Doeis 
in that Behalf: and if the ſame Perſon wilfully con- 
« ceal the ſaid Huntings, or any Perſon with him defec- 
« tive therein, that then the ſame Concealing ve, againf 
te every Perſon ſo concealing, Felony, and the ſame Felony 
© 60 be enquired of and determined as other Felonies within 
* this Realm have uſed to be, And if he confeſs he 
« Truth-and all that be ſhall be examined of, and knoweth 
t in that bebalf, then the ſaid Offences be Treſpaſs 
« fnable. And over this; it is enafied and eſtabliſhed by the 
« ſame Authority, that if any Perſon or Per ſons hereafter 
te be convirted of any ſuch Huntings with painted Faces, 
t Vizors, or otherwiſe diſguiſed to the Intent they ſhould 
te not be _ or 12 unlawful Hunting in Time of Nigbi, 
« iþat 


Of credible Witniſſes undir the Game Lawi. 1119 


© that then the ſame Perſon or Perſons ſo convict, to bave Il. Luft. c. 21. 
« the ſame Punition as be or they ſhould * if be or they 
« were convict of Felony. 
« Two of our greateſt Lawyers have 8 dif- 
« ferent ſentiments on the Conſtruction of this Clauſe. 
« Lord Cox repreſents it as a Reſolve of the 
« Judges upon this Statute, ſtated by the Attorney 
« General, that there mult firſt be a Conviction by a 
« Jury, of the unlawful Hunting in diſguiſe or in the 1 fl 
Night, and then the party muſt be convicted of the | | 4 
ti Concealment, upon a ſecond IndiFtment : (for that the . B 
1% Concealment muſt not be an extrajudicial one, ) before 
« a Counſellor or Juſtice of the Peace. And if he 
« plead guilty on the firſt Indictment, that then it is 
« ſuch Confeſſion as is within the Statute. 1 
„Lord Hax thinks this a difficult Expoſition: , 14. @. P. c. 
„for if he be indicted of the Hunting, and there be ©* 
te Evidence to convict him of that Fact, he is convict 
e of Felony before the Indictment for Concealment 
« comes; and if there be not Evidence to convi him 
« of the Principal, how ſhall there be Evidence to 
« convict him of the Concealment ? 


1171 it. 

el Who ſoall he 4 credible Witneſs under the Game Laws, 
b where Penalties go to the Informer or 10 the Poot. 

$ 


© Where the Defendant was convicted by a Juſtice 
„of Peace of Dorſe;fbire for killing a fallow Deer, the 
„ © Conviction was quaſhed, becauſe the Informer was 
4 © the Witneſs: diverſe Convictions having been quaſh- 
„Led for the ſame Reaſon before. 


1120 


* 


V. ſupro. ala · 


4 
Gr . 1 4 * 
. ; mY 


And that an intereſted Witneſs was not a credib/! 
« Witneſs, under theſe Laws, there has been a Legiſla- 
« tive Interpretation to confirm: for, by an Act of 
te the preſent Reign, Whereas a Moitty or Portion of 
« the pecuniary Penally is, by ſeveral Ads of Parliament 
it Jirefred to be applied to and for the Uſe of the Poor of 
&« the Pariſh wherein ſuch Offence ſhall be committed, by 
* Reaſon whereof the Inhabitants of the ſaid Pariſh bave 
been diſallowed to give Evidence touching ſuch 
« Offences, it is enacted, ibat it be lauful for any Per- 
& (on zo ſue for the wwhole to bis own Uſe ; and that 10 
it part of tbe ſaid Penalty recovered in ſuch Suit or Aion 
« ſhall be paid or applied to or for the Uſe of tht 
&« Poor. 


„And with regard, to ſelling unfzable Fiſh (for 
te which there is a Penalty of twenty Shillings, the 
& Noiety to the Poor of the Pariſh where the Offence 
« was committed) it is provided, that any Inbabitant 
cc of the Pariſh may nevertheleſs be a competent 
ce Witneſs. 


* The Act which has been already noticed has ſu- 
© perſeded the Neceſſity of theſe, by providing that 
ce the Inhabitants of a Pariſh ſhall be competent to 
&* prove an Offence within their Limits, provided the 
Penalty exceed not 1 Pounds. 


But though credible Witneſſes anti intereſted 
* * Witneſſes, it is obvious that where a Statute directs 
3 1 that 


a that'a/Perſon be convicted by the Oath! of credible 
u Witneſſes, Conviction by the free © andy voluntary 
00 ä en is . ! Ws 


2 4 


n 7 4 


| « e Wing * the Defendant. Was . for Lomb. 15 
« uſing a Greyhound in killing Hares, and Exception 25 . 
es taken to the ConviRion, that the Statute bad N | 
© only given the Juſtices Juriſdiftion to convict upon 113 
© the Oath, of one or more credible Witneſſes, whereas 1 5 
this was upon his .own. Confeſſion, which they eos · 5 5 13 _ 
© tended, the Juſtices had nꝙ power to tale, the VER 1 
« Court held that the Conviction mult be confirmed. * 11. „ 
Fot that the Intent of the Statute in mentioning 5 1 
« the Oath of one < credible? Witness, was; only te pf 12 „„ 
« dire& the Juſtices that they ſhould. not convi&t on „„ 
« leſs Evidence: and | ſuppoſe the Confeſion had been . are. 
not before the Juſtices, but before two Witneſſes | 
ho had ſworn it, that would be convicting him on 
the Oaths of Witneſſes, yet the ES would not 
« be ſo RO ON” 2 IP IVA „ 


« Here A Juſtices b had whoa Evidence FRE hs 
« Oath of any ſingle Witneſs ; andit is a monſtrous 9 85 
71 to 55 that * better bort of 'Bridence © fhall | Py 
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Evidence of Snalification. — Evidence Betts the tle af 
Yearly Value. 12 


. : U 
4 — 2 - 


185 $3564} 5.5 ty TS Tar LE Ii. 
d Valzñcatian. 


& * bern not baving Lands and Tenements or ſont 
LY other fate of Inberilance in bis own, or bis Wife 


2 Rightof the claar yoorly vale of one hundred Pounds 


per Annum, or for term of Tife, ar baving Leaſe or 
* Traſes of nincty-nine Years or for any longer Term, of the 
© clear yearly Value of one hundred and fifty Pounds, 
aer rhan the den and Heit-apparent of av Eſquire, or 
ther Perſon of higher Degree, and 1be Owners and 


„ Krepars of Feri, Parks, Chaſes, or Warrens, are de- 


« clared 1 5% Perſons-by the Laws of this Realm, not 
„ allowed" ts have er keep" for themſelves or any other 
t ar Por ſons, any Gun, Bets, Greybrunds, ſet- 


dun Dogs, Berrecs, Cnc Dogs, Entcherg, Hays, Nets, 


<4 Zowbells, Flore. pipe, Gins, Snares, or other Engines 
*afareſaid; but foall be and are i ee . % vs 
e n de e 


Par. a. 
E .icence reſp-Bling 115 clear Yarh Fake 0 


j 10a Aion of Debt againſt the Defendant for the 
penalty of Aue Pounds, for ing a certain Engine 

called a Gun to kill, and deſtroy the Game, not being 
Ii. 


« qualified by the Laus of this Realm ſo to do, 4 


| — 40 * ſpecial Caſe was n from. ee, Aires, to 


6 this effect. 


- & % , 
2+. 4 7 
- 2428 ee 
39 4 6 : . 


a That 


. 
BE 4 4 : bs. 
os 3 K Oy" 

- * 
* 


* 1 * - ! 
105 89 . av 3" * 
Ry Ss #8. 'v 
Sv . 


+: That the Defendant having an Eſtate of 103 U. ter 
4 Ann: mortgaged a part of it of the value of 141. 
% ber Ann, which part being copyhold te ſufrendered 
«ind the Mortgagee was admitted, but ne vet entered 


on the Premiſſes, the ebene Füge e A * Poſ- 


« ſeſſion and paying Intereſt regularly. 
« The Qveſtion for the Opinion of the Court was, 
& Whether the Defendant were duely qualified 10 wſe Es- 
t pines to kill and defiroy the Game ? 
i Objection was made that a legal Eſtate was ne- 
* ceſſary to the Qualification : but the Court had 


no doubt that an equitable was ſufficient. On the 


ther Point, the Court held that both on the Terms 
of this Statute of Charles, and by Analogy to baer 


« gtatutes in pari materia, "Wick require the Eltate to 11 Le 27. 


42 


if be over and above all charges and reprizes, it "was ins 


© necefſary the Qualification mould be a a clear hundred, 
le free of e like n n of 2 


« ' Freeholder. ae at > 

| lege 7 . oY 1 3. Nen n * A2 | 1 4 

ror Lite mule of le than 1501. per Ann, be 
Edesse of 5 Wali fication, 


4 7 34 * 
8 


= It has fk, ry ado and Fa 
6 been determined, whether a Living ot other Life 


« Eſtate man de given in Evidencey as a: Qualification; 
« if it amount to leſs thai 160 l. ßer Au; if it be 
t claſſed with thoſe Eſtates which require only 100 f. pe? 


« Anm. the Order of the Words in the ſentence is de- 
ts ' Fanged. if with the ſubſequent; which require 130 J. 
W .4C2 ; GT 
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„e © Evidence of Qualification by Degree. 
Tile the e is ungrammatical, which ſhould then wu 


4 have been, or on leaſe. A Life Eſtate is contem- be 
| « * plated i in Law as a permanent independant. Intereſt; .H 
or * and it might ſeem ſuch an Intereſt, as would fully cg 


= « be adequate to che exerciſe of a perſonal Right, no leſs 
er than an Eſtate of Inheritance of the ſame value. 


1. . . r. Dr. Bux, however, inclines that a Life Eſtate to 
TY * qualify under this AR muſt be 159}. per Ann. 


" vv 
"2s 


I. "i WD. 
0 Bae of Quali ifcation by Bath” pm 
_ «k bas been queſtioned, whether. a Perſon may 

« give in Evidence, that he is an Eſquire by immediate 

3 Right, or a Perſon whoſe, Precedency ranks above 

| 48 _- * that of an Eſquire,—as that he is a Serjeant at Law, 

or Docter in Law, Phyſic, or Divinity, —or whether 

& the Privilege of the Statute be confined to the Son and 4 

& Heir of a Perſon of that or higher rank, while the ha 

« Father is living. Here again the ſtructure is ſo looſe WW © w/ 

« and ungrammatical, that a gueſs at the WO m 

ſeems the utmoſt which can be hoped. 5 tt to 

5 Joneer, The Queſtion was before the Court of Ke 1 

1 45 8 m. „ BRN, on an Aion to recover a Penalty for kil- « fol 

« ling Game not being duely qualified.” The Defendant «« qu 

« pleaded the General I ue: and gave in Evidence 2 151 

Diploma, from the Univerſity of St. Andrews in Scol- ly 

« land, conſtituting the Defendant a Doctor of Phyfic ; bo 

© which. he contended, was a ſufficient Qualification, a 


Fide 1. Cꝛ 46 by it he was a Perſon WOW e 
TTY TY: | | 


" 
5. 


„on es 


Whether a Doctor of Phyſie by Diploma from Scotland 
be qualified, —ConſtruRion of the Words, Sen and 
Hair an Eſquire, or «ther, Perſon of big ber Degrees. 


On the other hand it was inſiſted, 1. That a per · 
e ſon of higher Degree than an Eſquire was not | 


« qualified, as ſuch, in his oton Right: but only be Son 


« and Heir of an Eſquire, or of other Perſon.of bigher - 
% Degree, 2. That if a Perſon of higher Degree than 
« an. Eſquire was, (criginally, and not der ivatively) 
« qualified, ſo as to include a Dofor of Phyfic by an 
« Engliſh Degree within the Privilege, a Doctor by a 
Scotch, or any foreign Diploma was not within it: 
« ſuch Degree not giving legal Precedency in Pn 2 


« And of this Oplaion; but net {ent 5˙ vas | 


ti the Court. 


It is remarkable, that on this Conſtruction, a Son | 
© who-held a Qualification in Right of bis Father, 
might be deprived of his Qualification by ſucceeding | 


« to his Father in the Eſtate, if under the required 


„value; and the Son, during his Father's Life, might 


« for the fame Reaſon be qualified, in OT. of an 2 
6 6 7 F Aber. 


4 1 does.n not appear that the Srature of "Charles i is 


" reftritive Statute 3 except in the Amount of the Qva- 
« lification : + it profeſſes to declare who were Giſquali-. 1 


„Red. And i it does not occur to examination, that 
fs before or r lince that Act, any Eſquire or Perſon of 


403 k bigher 


Derr 
1125 


. 


Wirts. 
V. . 5 R. 


p. * 


1 X 4 5 ee C3 


6 higher Degree ever has been convicted as a "EY 


geg Perſon, Yer by this Conſtru@tion Noblemen arc 


706 diſqualified : if they happen, which is poſſible, with. 
© or their. fault, to poſſeſs an n leſs than the 


| 45 _ Qualification. 


. © 8 ne has given the Privilege, whatever if 
eis, not to an Heir-Apparent in reſpect of the Pro- 


e gerty to which he is to ſucceed,” but in reſpect of 
rank i for it is not given to the Heir-apparent of a 
Man of the greateſt landed property, fimply in right 

of his property; and the Title of Eſquire has no re · 


© lation to property; as the Judge remarked who dif 


« Tn the former Caſe this Point was conſidered only 
« ag it came before the Court on a Conviction which 


% ran, agreeably to Precedents, nat being the Son and 
Heir. apparen of an Eſquire, nor or any aber Perſon, 
* of higher Degree: and we ſhall preſently ſce that on 


« this Ground another Conviction was ſupported, which 
** otherwiſe could hardly have been imagined tenable, 


« But in this before Us, conſidered on the Words 
« of the AQ, the Sign of the Genitive Caſe muſt 


«be ſupplied, —and the Clauſe in this part of it 


«conſequently accquire a ſenſe, irreconcileable with 


1e its grammatical Conſtruction,.—to give it the 


T efle& e of excluding perſony, n whole rank, is nas 
N . * L accom.» 


s 


Ho 


=_ * = —_— — Sw 
* 


os Jar argue fied Perſons going out with = fu han | 


provetitd. 


„accompanied by a certain landed e een 


« But it is not neceſſary to omit, ſupply, or alter, 


% word, if that Conſtruction be adopted which 


te is favorable to Deſcendants liberally born. and edu- 
« cated, when an Action or an Information is brought 


& under theſe laws, Of which in general it is difficult 
to ſay any thing, but that ſuch or ſuch is the pe, 


give prohibition exprefſed in them : their exprefBion 
«* ought to be deciſively clear, when. conſequences are 
to follow: which hold ſo little of other Principles 
© than of mere Authority. 


Toe v6llf; 


How far unqualified Perſons going ont with t fm 
protected. 


elt does not ſeem that an angualified Perſon going 


out with a quali ified, and not uſing Dogs of his own or 


« 2 Gun, can be convicted ; merely on the Evidence of 


Wee eee GIA 


þ 


© Nor does the de Af apptir to have made 


N 


« a Difference in this Reſpe& : for it only. odliges per- | 


< ſons, qualified or unqualified, to take out Certificates, 
©* or incur the Penalties of the Statute ; leaving un- 
6 qualified Perſons, ſubject at the ſame time to the 
te former Penalties : but it does not create a new 


« Offence in any other Reſpect, with regard to Per- 
Ts ſons accompanying Sportſmen ; bur they ſeem to 


42.1 © remain 


25 G. III. 
©» 50. 2. 


96. 


1128 


$ A. © 14 


| Keepin 4 Dogs, &c. ſpecified, Evidence to convict. 


u remain under the ſame Conſideration as by the 5 
7 mer A 


ri v. 
171 Evipx NCE which brings an unqualified Perſon v under 
| the Penalty. 
De r 
If any Perſon not qualified by the Laws of this Realm 


«fo to do, ſhall keep on uſe any Greyhounds, ſetting Dogs, 


& bays, lurchers, tunnels, or any other Engine to kill and 
« deftroy the Game, and ſhall be thereof convifed on the 
0 Oath of one credible Witneſs, before one Juſtice, be ſhall 
&« forfeit ñ̃vue Pounds, half to the Informer and 8298 ta 


75 « the Kay's FA the Faris. 


Vide R. v. 
Gardiner. 
T. 11 G. . 
Andr. 8 
2 Sell. 


204 58. 2096, 


Por 2, 


Where keeping gl Je Evidence 10 convie witheu my | 


of uſing. 


« The keeping of any of the 3 Dogs or Inſtru- 


e ments ſpecified in this Act, has been held ſufficient 


in Law to convict a perſon unqualified, » without Evi- 


ee r, 
| Ter. . Wb 
1 br of « Gun not. 


* But having and keeping a Gun i is not Evidence to ; | 
25 convict; To r is not an \ Epgine appropriated to 


e i 


« the Deſtruction of Game; but may be lawfully kept X 
« and uſed ; for the ſafeguard of a man's property, bis 
« Perſon and Family, and for the Defence of the 
Public. | 8 | 3 
Par. 4. Fo 

Nor of an Hound or Dog, generally. 
And Evidence of keeping an Hound, generally, | S 
« or a Dog, will not do: for the Statute has enume- Life 
« rated the Kinds : and being nt it cannot bee EX- 


« e by e 


Par. 6 . 
Poſſeſſion ; where it is Evidence concluſive to andi. [| 


T. 11 Geo. 3. 


« If any bigler, chapman, carrier, inn · keeper, ; vie⸗ 


* tugller, ar alebouſe keeper, ſhall have in his Cuſtody or SE 


« Poſſeſſion, ar Mall þuy, ſell, or affer to ſell any hare, pbea- 
« ſant, partridge, moor, beath game or grouſe, unleſs ſucb 
« Game in the hands of ſuch carrier be ſent up by ſome per- | 
« ſon qualified ; or if any perſon whatſoever, whether quali- 
« fied or not, ſhall fell, expoſe, or offer to ſale any bare, pheg- 
« (ant, pariridge, moor, beath game or grouſe, be ſhall be 1 
te carried before a Juſtice where the offence is commi tied, and 
« bring conpitted thereof, (in three Months after the Hence) 
« dy vie to or oath of one Witneſs, be ſhall forfeit for every 
% hare, pheaſant, partrigge, moor, beath-game, or grouſe, 
te tbe ſum of five Pounds; balf to the Informer and half 
* to the Poor, by Diſtreſs ; for want of Diſtreſs to be 
te commitled to the Houſe f CorreBion, | for the fir 
4 offence | three OY and 4e ua other _ Jour 
if * 4 
"1 c di 


7730 


Where Eel oh Hares one Offen. ee, which depends 101 
200 en the Number. 


. Hil p any 8 Pbeaſant, Pheividge; moor, beath. 
game, or grouſe, ſhall be found in the ſbop, bouſe, or 

< poſſeſſion of amy Poulterer, Saleſman, Fi iſhmonger, 
** Cook, or Paſtry-cook, or of any perſon not qualified 


in bis own. Right to kill Game, or entitied thereunts 


« under ſome Perſon fo qualified, - it Hell be _— an 


| f * A c 281. thereof to ſale. 


26 g. in. c. 30. 


I 5 


Regina v. 
Matthews. 
10 Mod. 56. 
T. 5 A. 


s 


401 5 is eee that the more P Halden, and 


that even in a private Houſe, ſhould de made con- 
2 1 Evidence Soy an expoſing to ſale. 


6 Poſſeſfor of the ſkin, or N. part of red or fallow 


4 Deer, is made Evidence, ſufficient to convict in a 
Penalty, not exceeding tbiry nor leſs than ten 


« Pounds, unlefs the party give a fatisfaQtory a 


«to the dali. 


And ſo of all Perſons through wha hands it ſhall | 
« have paſſed: who are liable on the Evidence of tbe 


« Perſon in whoſe Poſſeſſion it is found, to be ſum- * 
«+ moned before a Juſtice, and to be convicted, if they 


9 do not sive like een Proof. 


„ 


g Before, Ai 


ale wt killing . 
1 e ſo many REN of axonal ſporting - But 


Ky Wig 


Of purſuing Game in the Night, | 11 
« this uithin one dey being an entice nge offence, 
# chere can de only a ConviRtion for the fingle Penalty 
« of five Pounds ; and not ſo many five Pounds as 
« Hares are proved to have been killed on the ſame 
day. 


« Bot it 1055 pai hk 10 Act 8 taking, 3 * 
« killing, or deſtroying, any Hare, Pheaſant, Partridge, bie. * - 
i Moor, heath-game, or Grouſe in the Night time; for : h 
«which the Offender is ſubject to a en or” __ | 
| i Foes for every "aro Offence. N | 


0 The ſubſequent Statute againſt killing, taking or 133-1 
* deſtroying, or uſing any Gun, Dog, Snare or other 
« Engine, with intent to kill, take, or deſtroy any 
Hare in the Night or on Sunday, or Chriftmas-day, 
« impoſing a penalty for the firſt Offence not exceeding 
te twenty Pounds nor leſs than ien, and for the ſecond 
© hot exceeding thirty nor leſs than twenty, ſeems, by 
e the intention to be collected from the ſeveral circum- 
| «ſtances, to conſider the killing on ſuch days or at 


ſuch time of the Night as an entire offence ieh | 
{ dhe entire . 


Tao! And fer ro Convictions on this laſt Statute, the 
f* Offender is liable to be indifed ar-the re to 
bf 1 050 on 9 there ee 4⁰ | 


* What, hal be Zuideves of ha cls | 


"gh 952 __ this may" is nm, | 
** between 


1 G. I. c. 30. 
3% _ 


66. 1. c. 21. 


88. I. c. 28. 
35. 


4 Officer, Proof ſball be admitted of the adtual kttping 
| *M ih * or of fuch Perfon actually exerciſing * 


| Laws concerning the Reve nv2. : 


4 deleusen ſeven at Night and fix in the Morning, from 
the #welftb Day of OFober, to the twelfth Day of 
« February, and between Nine at Njght and Four in the 


« Morning for the other _—_ the Year. - 


ich CHAPTER Ix. 


n '& 


Of Laws concerning the Rv zug. 


C « It would Abr be believed ov examination 
« * how great a part of our Code is compoſed of theſe ; 13 


* eſpecially in the latter volumes. 


We have only here to conſider ſome teadiog beads | 


« J in n their Relation: to Evidence. 
Par. 2. 
Prod / = as an Officer without «producing the Com: 
| | e by 


0 If any  Dueftion ſtall ariſe whether any Perſon Pg an 
| « Officer of the Cuſtoms, Proor ball be admitted that . 
* ſuch - Perſon was reported to be, and bad ated in ſuch 


« Office, at the time when the Matter in Controverſy 
« was done, wilbout e or proving ihe Com- 


« miſſion.” . 1 n 
Cs 


t And in the 1 manner pelle the Exciſe, if on 
&« any Trial any Queſtion ſhall ariſe concerning the keeping - 


&« of any Office of Exciſe, or concerning any Per ſon's being 


6 ach 


21 


_ 


« 


ec 


| General tending. Points. \__, 
« ſuch ale, ow proving or eros the Comm 


EY 


Par. 3. 


Proof of Payment incumbent on the Owner: 80.6. 


" If on Trial any Diſpure fall ariſe evbether the E- mT 
® oiſe-or obey inland Duties hall bove been paid for any Git Sg 
v foreign Goods ſeized, the Proof ſhell lie on he Owner £114 6.10, 
{tte . $498 MN» Sale 5 &. In. 

* 1 | 7 % by A W | Soap 23 G. II. 


1 TY 
; 4 4 : L 4% 


co 


Aries Difindtos, . a 256. III. c. 32. 
. 8 


Salomon v. 


| g 0 This is ae to Proſecutions i in the 8 TRE” 


R. 813. 
$6 and therefore in an Action of Treſpaſs. brought 


be againſt, the Officers, it was held neceſſary that they 


« ſhould prove a Forfeiture, to K. their ſcizurs 
1 agaiolt that Action. Sh 


C.. And 5 was alſo Sedans in ks Caſe on 
* Treſpaſs brought againſt Officers of the Exciſe for I. 1 8. 
* ſeizing a Quantity of ſoap, K n have been N 
1 mla lodged and concealed. 


| « There the learned J udge 8 rogetbes 
Ns with another Point to be mentioned hereafter, left i it 
« to the Jury, that the Proof of the ſoap' s not having 


yu pad the Duty lay upon the Officers who ſeized. 
40 Tbe Jury found for the: Plaintif | 


A new Trial being moved on this e Mic: 
* ditection of the Judge, De Gazy, C. J. and the 


4 tuo other Ju uſtiees were of Opinion, "that the Judge's | 
1 | 4 Direction 


- 
* 
” 
22 ͤ ̃ —y-ꝛ- — — 
tO A vr ͤ ͤ — re Y EU - 
> wa _ . — ” . - —_ — 
_ = "I LES 4 


— — 2 


2 


— 
—— 


* . 


Direction was lakes aud that there was no reaſon 


e for altering their ſentiments expreſſed in the preceding 


« Cuſe. 


THIS 344k 1 n een 
2 if ſubſequent, Statutt, FI 


"<< Boa. ſubldhicace Suns, if ag Gods liokla ti 


Di .of Exciſe.or-Inland; Dorit fool br ſeized h 
il Virtue of or in purſuance of any Ad or A ef  Parlia- 

3 * ment now in forte or bereafter to be made, of if am 
Action ſhall be Brought by the Over or Claimer of an) | 
- * ſuch Goods againſt any Officer or Officers of Exciſe, or | 
fir the Inland Ditties, or any perſon adint in their 


, offiftance, fer any Thing done in purſuanct of ſuch 
Ad or Ai, the Proof of the Payment of the Es- 


Uſe: of Inland Duties ſhall lie upon the Owner 


© or Claimer of ſuch Goods ; and not on the Perſon who 


. ſeiaed the ſame, WN ee a e 
 *rought. | 


„ 7 Og to thoſe 
6 of rhe former Statute: but the Word Aion is intres 
% duced; with what intent and effect may ſometime 
become a Queſtion in the Courts of Law: This laſt 
6 mentioned Statute being intended to reduce the ſubſiſt- 
* ing Laws to fome degree of Syſtem, ſtrong expreſſions 
« are doubtleſs neceffary, and ſuch as are decidedly clear; 
* to deprive the Comm unity in genetal of the Protec- 
6 tion which reſulted from the Conſtruction of the 
« preceding Acts: butt perhaps it muſt eventually be 


4 D that loch Teo have ee been uſed, 


a 


2 
& <4 „ 


continued. 


« as will operate to the me of this Advantage: 
& juſt and equitable as it is, and conſonant to the Prin- 
te ciples of the Common Law: Fot Aion may. be 
thought to be neceſſarily contradiſtinguiſbed to Proſes 
t cutions in the Excbeguer: and to have been gur- - 
© poſely introduced, in conſequence of thoſe Deciſions 
« which in Actions of Treſpaſs required the Officer to 


« prove as his Defence a Forfeiture for Non payment of 
be —_ 


| - t N Pe $3 x 
N | i 
a F * 
Par. Ge 155203 2k "4 | 


poi of Officer ſeizing a on the Circhnfence | 
Ihe grounding — able Suſpicion. 


A oa Treſpaſs againt an Officer of Exciſe 3 Boftock ». 
« for breaking and entering the _ Plaintiff's Houſe, a T. 25 G. "= 
= //arram from the Commiſſioners of Exciſe, reciting . 92.— 
« that the principal Deſendant had made Oath, that he | 
bad Cauſe ta ſaſpes and did ſuſpect, that Tea was — 
4 fraudulently bid, and concealed in the Plaintiffs 1 
« Houſe, and reciting chat Be bad ſet forth by bis ſaid | 
Oath: the Ground of bis ſuſpicion, and that the ſame 
te appearcd to them to be reaſonabie Grounds, and au- 
| © thorizing and impowering him to enter the Plaintiff's 
e Houſe, and to ſeize all Tea and other exciſeable 
6 Goods, which he ſhall there find fraudulently con- 
* cealed, is not- Proof of a Faftification, when no Tea 
te is found, or other circumſtances grounding a juſt 
5 1 proved on the Trial. For the Inſtrument 
. under which he acts is rather a Licence than 'a Man- 
. & datory Authbrity : and the Law conſiders the Offi- 


e 1 
„ I © cer of Exeiſe, as acting for his own Intereſi, and not f 
Js 


/ 
bound to bey a Warrant of this ſpecies, if after te- 9 þ 

5 mM _—_ is he finds en ſuſpicigns ill founded: 8 
wy 2 * And | f 


1136 


Continued. 


* And the Grounds of Suſpicion ought to 5 very 


_ - clearly proved, to warrant the Search of Houſes for a 
Fraud, in the N icht, by the oath and voluntary Act 


1 Car. II. 
Eo» 9. 


& "0 the party intereſted. 


And the general Recital in ſuch Inſtrument is not 


«© even Proof that the Information was upon Oath. 
It was obſerved, that the Rule thus eſtabliſhed 
le majorain a juſt Analogy, between the Courſe | 
* of Procedure with reſpe& to the Cuſtoms and the Ex. 
Ks, * for an Officer of the Cuſtoms, who has a like 


neral Permiſſion under Licence from the Barons 


« 12 the Exchequer, on Information to ſearch in the | 

cc Day. time, with the Aſſiſtance of a Peace Officer, is 1 

after all, juſtified by the Event only; by Evidence 
re of the circumſtances apparent on the Search, a 7 


—— befart PR res not concluſive. 
8 60 A Convicbion before the Commiſſioners of Exciſe ot 


| 7 . Cuſtoms, being an inferior Juriſdiction, is not conclu- 


« five Evidence on à Trial at Law of the Legality of 
« TOW Shit up as is W by ; 


Par. 8. 


1 7 


. Evidence entiing to Reward in afprebenfion of Sthippteri, 


= II. e. 35 


x K V. any Perſon be killed in taking or endeavouring 10 
« tale riotous Smugglers, bis Executors or Adminiftra- 


© tors, en Certificate, of the perſon being ſo killed, under 


© qbe band and ſeal of the Judge of Affe, of -the Count 


« where the Fatt was done, or of the ſebo next Julices of 
« rþe'Peace, ſhall have a Reward of fifty Pounds, 


rr 6 Sues ES 
* * K . ” 
- 


Coen. A 1137 
Pu g. | 
50 | Preſumptive Evi dne n 
| it % any Ship fall be found at Anchor, or bobering +4 6. tit. 


ts within the limits of any port, or within four leagues of 9. i ” 
kk ;he Coaft; and not procteding on ber Voyage, wind and ts 
ts weathir permitting, unleſs in Caſe of unavoidable Neceſſity 
is Fof wbich the Commander all give notice to the proper 
& Officer ) r on Board ay brundhy or other ſpirtudus 
« liquors, in any veſſel or caſt not containing fixty Gal- 
i lons (except only for the uſe of the ſeamen, not exceeding 
i two Gallons for each} or bitving on board any wine in 
it Caſts (provided ſurh ſbip baving wine on board ſhall not 
« exceed ſixty tons burthen) or having on board fix pounds . 
« weight of Tea, er twenty pounds weight of Coffee, or 
® any othtr Goods liable to forfeiture, not ob all fuch 
& goon, but the Ship and tackle {ball be forfeited; * 
* Provided, ibat if any ſuit for Firfeitare, Evidence jus $4. 
& may be received io he, from the ſmall quantity of | 
i pods, that they wert on Board withoir the privity of the g 
% Oer or Maſter ; and on proof thetcaf, furb Veſſet j 
| & fall not bt forfeitel, if of more than one bundred ton! f 
i uri ben. 
On oath mad? befari a Jillice of the Paus that any 56. 11. e 33. 
a Perſon is lurking within frve miles of the ſea Coaſt; or nu 
at any navigable River; and ibere is reaſon to ſuſpełꝭ that 
ze waits with intent #0 be ailing in running Goods, the 
1 1 Juftice may grant bis Warrant to bring bin befort bim F 
% and. if be ſhall tot give @ ſatisfaftory Account of biinſelf 
y « 4nd bis employment, or otherwiſe make it appear th4t 
r in any. clandeſtine or unlauful buſt- 
If th 4D net, 


* 
« 


© 


6% 8 
* 


p 
— - . — — * > 
— — —— U _—— — * 2 , SS 1 —— 
7 - — — — — a — + — 


i 


wa Y , 


y is. 


- 6 * 


Of Evidence made concluſive by the Exciſe Laws, 


64 neſs, be ſhall be committed to the Houſe of Correfion, 
© to be whip! and kept to bard labour, vero iee 
© Month. l 


= + 
» 4 


"© But if ſuch perſon pul dere time for du bi 


« {elf be ſhall not be puniſhed by whipping or other Co- 


it reftion, hut committed. to the common Gaol lil be fball 
« ſo di, or till be find ſecurity not to be guilty 0 


. | 


Fo Par. 10. 
If any Corn in any Ciftern, &c. feeping or feeped in 
« order to making of it into Malt by any Malifter (oth 
e than: Compounder) ſhall be found ſo bard, cloſe, and 
te compat? as it could not be unleſs it bad been forced o- 
&« ether to prevent its ſwelling, every Malifier and Maker 
© of Malt (other than Compounder) where the ſame bal 


de found, Pall. forfeit five ſhillings a Bujbe! ; and prof 


* being made thereof, the ſame Gall be concluſive Evi- 


© dence of the fact, and ſubjef the Maliſter to the penal 


as O. m. e 79: 
. 


Par. 11. 
- Candles. 


«7x any perſen flat inomitgh receive, 5 wi 


. * in bis poſſeſſion any Candles after the ſame ſhall be re. 


* moved from the Place where they were made, and ought 
coun! been charged with the Duty, before the ſaid 
as a 


* 

1 

ii | 

10 
1 


. 


1 AER! | 841 
Continued. | 113 


i 1595 hath been charged (excepe fach as bdth deen co = 
i ad a5 forfeited) whether be claim any property or intereſt | 

u qherein or not, be ſpall forfeit the ſame, and treble the 
value, to be eftimated al the beſt me the like ſorts hall | 
W Mower _ in pp ng i wot 


A 
5 Spirituous Lignors. 
6 * Perſon keeping any Waſh fi for Diſtillation, pom e | 
and baving in his Poſſeſſion any fill, the cubic contents | | 
«of which; when-the bead is off, will amount to t | 
i. Gallons, Proof thereof being made by the Oath of one : 
« Witneſs, before one Commiſſioner of Exciſe or Juſtice, ; 
* ſhall be deemed a common Difiller hr fat, and liable to 
« My and duties. _ e 48622009 e N 


Par. 13. \ % * 
Vinegar. | „ 


; e Beer, Returns of Beef; vr Alt, der, 

i Verjuice, or any dither liquor proper to be made into 
i. © Vinegar, which fall be found in the Poſſeſſion of any 
ly. Wl * common Vinegar Maker (ekctpt ſuch as are to be drank 
« in the Family, and which ſhall be kept ſeparate for that 
* purpoſe) Mall be IR or e 
nnd NE: | 


200 f Pu | 
is Faeroe, 
48 | 


ci I kermit for rowenal of The hal ut n 1 366 m gy; 
uy « by tbe Dealer, and upon taking account of the flock re. 
| 4Da maining 


m_ | Continued. 
« maining in bis hand there ſhall not appear a decreaſe 

| © to anſwer the Wine mentioned in the Permit, the Dealer 
05 al forfeit the like quantity of Wine, ſo permitted and 
© wot removed, to be ſeized by the Officer out of any Wue 
'& in bis cuſtody of the Denomination given in the Permit: 
« but- if be (hall not then bave ſuch quantity*of the ſame 
« Denomination, — gages 


Par. I 5+ | 
| Certificate of Convittion. 


2 « With a to ſpirituons Liquors, it is provid. 
e ed that the Juſtices within the Limits of the bead 
* Office of Exciſe' ix London, ſball onte in every month 
5+ tranſmit to the Clerk of the Peace, a Certificate of 
&« all Perſons convicted before them for any Offence 
« againſt that or ary former Ad relating to ſpiritucus 
« Liguors, or for licenſing the retailers thereof; who ſhall 
. * keep and enter the ſame among the Records of the Court: 
bib Cerlificate Pall be Evidence apo any Informa- 
gion 8 to ſpirituous N 


Par. 16. KE . lia 
Stamps. 1 3 a 
$8.21. e fall eb 
c. 1% 1 oe being a known Clerk or Officer, in reſpedt of his Office en- 
| « titled to write the ſame). on paper or parchment not 
. « duely ſtamped, there ſhall be paid over and above the 
| Duty, the ſum of five Pounds; and the Inſtrument ſhall 
Aenne N in aw Cours until both the 
' FITS © Duh 


\ 
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« Duty and the ſaid Sum ſhall be paid, and a Receipt pro- 
« duced for the ſame under the band of "ſome Officer ap- 
es ny Duties; Mn tons e l 


Mn . CE 2 Wie 2. DOI ELL Sb | 125 a. 
27 4174 oline 
eee ene. AQ, fon Pounds more eg 
wk. 7 ** 
irn l. | 3 
Witneſſes. 


« Wich reſpe& to enquiring into the * of pe: 1 66g; 
« Officers of the Cuſtom or Exciſe neglecting duty, it 
« is provided that no perſon ſoall be compelled to go above 
* five Miles from bis uſual place of abode, to be exa- 
t mined before any Juſtice upon any complaint made 10 bin 
as aforeſaid. 


N 
| Notice. 

* Where ions are brought againſt Officers for . e. un. 

« acts done in the execution of their office, they ſhall 

* have one calendar month's notice. 


Ps 5. 
Trial. : 
« And the Plaintiff ſhall not be permitted to pro- 3 1. 
% duce any, Evidence of the Cauſe of Action, except 
* ſuch as ſhall be contained in the Notice, 
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of Appeal is Matters of Exciſe. 


. * 11 A 


Of Area, is Matters of Eci. 
It hes been determined that no Appeal lies to the 
"pon © Sefions from a Conviction of two Juſtices for print. 
ing Cotton before it was meaſured and marked by 
de proper Officer. of Exciſe, notwithſtanding the 
big „Act on which the Queſtion turns contains a general 
* reference, and incorporates. all Powers by any other 
Act given. | : 


* 


4 * 
- \ * 
144 © % 
: ' EF 3 i * 
4 "= : "3 vr K v4 of N \ 
* 2 f # * * 
] . T TT 14 - 4 %* 844 : - 
* — 
9 * ©. Þ * N. * WW N 
* Y „ „ * * ; 
* 
* „ As d * 
was - * 7 7 £ * 
4 0 
— * \ 5 
8 “ * 9 8 
* 
7 
- : 
- . 
. 7 7 020 5 R 
© . 
1 
* "3. * 
o 
2 * ® 0 
8 [73% 5 z l 7 i WS $5 ME 1.4 2 
. * 2 bl z& : +# WM 7 we * 
- 6 
170 * » 115 , 1 10 = 0 A FN Py 4 
* " * 3 1 - * «as 4% „ „ 
1 2 
©. * % y © ++ 5 
_ EET 4 % : #4 b, þ LO . f 
- 
Ws 
* * - - 
% 
* — 
* - 
Sz Sw * 
5 2 yt; + $.4 » x +. 
F ST GT LECT Of 7 0 r 
6 47-03 5393 1H 94 — 34s & : : 15 N 
be * 
Py WP TY #s \ y 1% "4s hy * 91] * * 4 : , CY % 5'*4* 1 © FL % 
1 N 4 4 WA a 10 # > 4 #4 - $2 #4 s 14.58 
* 
"4 7 46 2 g 1 8 oy 
Ty. FY # . 7 * g 1 * 3 n © + | 
* #4 2971 * a 4 » FASL SI SS S "BOOK 
* 
„ * > x 
4 n 1 py 
Ks. SQ 
. 
* 
. 
" 


9 
bo 
” 


B + LY * rs 


Of APPELLANT CAUSES. 


11% 


N this Fifth e ee e e ; 
2 Juriſdiction of Appeal? and in this we ſhall 
bee only ſuch as are removeable by Mrit 


«of ER RO, or Writ of a ſimilar Nature, from one 5 


Court to another, vas e e 
* fore the ſame Court. 


« They may be divided thus. 
J. Ap RAL in CA IT AI Cavsrs, 
«IL. ATTainT in C WIL CAuszs, 
III. NEW TRIAÄI. 
IV. WriT or Error. 
V. Rxnzaryc and Rayitw, 


CHAPTER I, 
of APPEAL in CAPITAL Causxs. 


© This, though ranked here among Cauſes of aus- 1. 
« dary Cognizance, is in its own Nature capable of 


© being proſecuted in the firf inſtance : and when it 


« jg commenced after an 4 on Indictment, 


Comm. 


: n. . 312, 


« which is now almoſt the only way in which it is eyer 


" likely to. take place, it is ſtill cankidered 05. 
— | 
| 0 * Hind 


_ 


—— LI AT >> — —ʒ—I ͥ́ ð.́œ—ñi: A GS II ren 2 ee K — 
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Mw 


TR 


Continged, 


Fe However, as it is ſubſtantially applied, in the 


- © intention of the Party, thus ſuing, as an Appeal in 


<« the. ordinary ſenſe, for a ſuppoſed Defe# of Juſtice 


in the former Trial by which the Priſoner eſcaped, it 


et may not Os be en mu. 


a is alloved for certain ;qzuries ali * 


ot Property i of the Party ſuing or the Perſon of ſome 


« near Relation: as Robbery, burning of Hauſes, forcible 
t Violation, and Murther : the only Crime for which it is 
tf allowed to a Relation is Muriber; and this to- no 
ic other than a Widow while ſhe remains ſuch, for the 
ft loſs of her Hy/band ; and to an Heir. walt, not beyond 


tt the four neareſt degrees af ich for the death of his 


8 ä 


Py p + & 


An Appeals of Death muſt be Vene wirhin 4 
« Year and a Day of the Death of the Party; by a 


« Statute ® which ſeems declaratory of the old Conſti- 
« tution, common to us yi the other 1 8 Na: 


r tions. DF $4 T4 N 9 


On © of Mir ther the Defendant may 


„ piead ayteefois canvict, and give in Evidence a Con- 


eee. 


Weſtm. 2, 
e 


Alience. 2 e 


«To prevent Sony Anil, dances where 
« there i is no ſufficient Evidence to juſtify the Convie- 4 


tion > the Priſoner, a * TEMA ſpades. 2 


q ** 1 ai 


rie * 3 


te harſh hat been applied, ſince it makes the Puniſhy | 

Juty concerning another : For if the ' Appellee! be 

+ aoquinted; the: Appellor ſhall ſuffer one Year's im 

«© priſonment and pay a' Fine tg the King: he is alfa ' 

' te liable, and very reaſonably, to anſwer in Damages ts: . 
the Party; and on the other hand; the King cn © 
te gardum the r egen ear Be n . 

rn 11600 aft 


la an Appeal, the verdict on the ladistment cannot 331k, 3x6, 
pe given in Evidence © on the general Ifſue :” for the 275 
Jury muſt weigh and conſider it from the Evidence 76 ditto, 
then offered; and not from any Precedent of what had ? * 
formerly been done by others: for in the Caſe of Blood 
it ſeems inconvenient and -dangeraus, that the Deter. 
mination . "os nc ee N If 
f-immedigte” Exidence, a N 


By the Policy of 8 Law. there cauld be 
no double Trial: and one Acquittal was always a Bar, 
'f and originally the Appeal preceded the Indictment: . 8 
b but of this the yery great Ineonvenience could not: - 
* fail of heing fel by the Delay of Juſtice; the Public 8 
« Proſecution waiting in ſuſpence for the private De- 
** terminatioa of the Party during the Interval, in 
* which an Appeal might be preferred: now for a 
* conſiderable time, a much more rational order of 
. e and the ente, providing z. . 
3 : t chat 


— 


Per Bo 


Of Arran. 


_ * that a Perſon acquitted of an Indictment of Murther, 
or found guilty and pardoned by the King, ſhall be 


«© impriſoned or let to Bail, till the Year and Day be 


e paſt,” in order to anſwer any Appeal for the ſame Fe- 


„Jony“ bath altered © the antient Mode“ and made 


the Iadictment contemporary with the Appeal; © but 
e hath left. the Appeal in other Reſpecls as before, and 
-: << therefore never intended they ſhould have any Re- 
lation to each other, “ but that the Appeal as was 


e obſerved, be ſtill conſidered as an independent 


15 * original ſvit t and it is between different Parties; the 


Crown and the Defendant in the firſt Caſe: the Ap- - 
A pellor and the Defendant in the other, | 


Hm. comm. 
Ch. 23. F 3514 


Comm, III. 
G25. 7 402 


Femp, H. 11. 


% 
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| CHAPTER III. 
[37 | Of- ATTAINT. 


. ATTANT is nt e ee PR ate 
* panelled to hear and try de of”; a former 


Verdict. 


-« This/is a very antient but at the ſame time a very 


« inconvenient, and in many reſpects inapplicable 


< Mode of examining the propriery of a former judg- = 
«ment of a Jury. It ſeems to have been at leaſt as old 
« as the time of the Inſtitution of Ni of Aas: and 
t Common Law it lay upon theſe only; and in 
«theſe on the edi in rp and not oy calls. 


and. e 


1 Weftm. 
1E. 1. . 38. 


« At length = the Statute of We ſminfer, » an At- | 
« E was allowed, upon an Inqueſt on any Plea of 
Th « Lond 


 » Continged; © + 1147 


u Land or Fracbeld: and by ſubſequent Statutes in all ee 
« Pleas of Treſpaſs z and, finally in all Pleas whatever, 3 23 2 


28 E. Il. c. 5. 
« perſonal as well as real: except in the Writ of Right, 34 L. Ul. 2. 
« where the Iſſue is joined on the mere Right ;; becauſe | 

« that is determined by the Grand Aſiu, to which the 


« party his-ſelf appeals z and which . 
« ones NS: | | 


The Trial of Attaint, though of a ail aa OS 
s and civil Nature, (as it involves, if the former Ver- 
dict be diſallowed, the higheſt degree of legal In- 
«1 famy on the Jury which gave it, they being ſuppoſed 
* corrupt and perjured, becauſe a Jury of double the 
Number has been of a contrary Opinion to theirs) Hy 
"is in the Nature of an Appeal: and accordingly, no 5 
6 Evidence can be given by him who brings che 4. 
« taint, other than was given before the former Jury: 
« for their Verdict is now trying; and the Queſtion | 
i, whether bey did right upon the Evidence that 
« appeared to them: and it would be the groſſeſt Ab- 
ſurdity and Injuſtice, to produce any ſubſequent 
e proof on ſuch Trial, and condemn the former Jury 
« for not crediting, what „T f 
* knowing, 


IKT M 8 
u But thoſe apps who the Atuint 3 OY 
were allowed. to give nem Evidence: in 2 cer- 88 8 
« rain reſpe& at leaſt: becauſe the Jury might have 
e decided on the preceding Trial from Evidence of 
| nenen RTRO > 
| 1881 « ang. 


16 


Of Nam Tatar. 
3 ere eee eee the Jr 


*'of ge found againſt their Verdi, 


e x6 tank 8 Saſs" the higheſt ic 
«ſtances of W n N On 
« for Teſtimony. / 


* An Attaint will not lie in __ 8 guat 


5 


10 he Crown, nor, conſequently, that neee. 
| ee be. maintained, for it. . RE 


-— 


But where it does lie it is one of the Reaſons g given 


* by a Verdict between other parties is not Evi 


om. L. Z. 
Arm Ed. p. 3). 


« dence,” for i it is the Party againſt whom the Verdict! 18 
given, that can have Relief by Altair, inaſmuch | as 
the Reſidue are not prejudiced : and theſe Parties ſhall 
not be wa by Vera, din — noe the Power 1 to 


2 pd, 


aaa with wie hats 96; 
„ eee agar | 


. "1 
. 18 


en P 11 E R W. 
N Nzy Tea, 


; i 4 New riet is obo beating of — befes its. 
« other Jury, wichoat prag from the former procetd- = 
« ings nu fide, uu it appears ts the Court t 
« len the Reord iſſued, 1hed rhere there is proper 
6. ee Matter en- 

 trinfic 


Heads of the ſeveral Grounds for @ Na gi. 


te trinſic to the Record: which may tither be when the 
a Verdif is without Evidence, or contrary 1 Evidence, 
« or on Evidence legally inadmiſſible, er where there bes 
© been ſuch improper Condu# of the Party, or of the 
« Jury, that 8 Verdiꝭ thus circumftanced cannot ſatisfy the 

« Ends of ſubſtantial Joitice y a founded wi whit, Mo 
* e 1215 * 


| Rh 
 Graounvs of NW Taiats 


The general Cauſes therefore may be reduced to 


'& theſe heads. | | . 
1 Ae . a n ad 68 Aer“ 
II. 4 Verdis without Evidence ; . e pe 2 


Foal UAE hes io de ed A 
_ ought ta have bern rejeted, or 2 
. ought to have been admitted. 
es Em. 
V. Miſ-trial ; or Irregularity in the Prong: 
VI. Mifebaviour is the Form. 
VII. Fraud or other Mal-profiices eee * 
98 w e Try, de: l m ius 8: * 
Verdikt. 
VIII. Efſential Miſbebaviour in the Jury. : 
IX. Exceſſive Damages. 
X. Groſily Inſufficient Damages. . Ee 
XI. Material Evidence diſcovered Face the Trial, wt | ROW: 
nn Re: 1 4 


* 4 
a La 
me * 
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© * Cars illufrative. 
The Exceptions to theſe ſeveral Rules ſhall be b 


_*%'rreared* under their reſpective Heads: And at Fi 


«Cloſe of this Bock, will properly follow other Me- 


A thods* of Redreſe 'when on the Record no Judgement 
_ '*'can\be given: either for Default in Zow'apparent on 
e the Record, or where Evidence is defective or ſup- 


* poſed to have been admitted contrary to Law, or 
« where the Party admits the F acts, but 8 Weir 
0 legal Reſults 


. 11 bf. 


— e This being without Prejudice is as # jt wore el 
| © tirely Res integra, and came then to Trial for the firſt 
- « time: for if the Parties proceed upon a New Trial - 
granted, on the one ſide no advantage is to be taken 
© of the former Verdict, nor on the arty Rule 
| * for granting a New Trial, | 
bk If the Ground ariſe from what at ba on the Fra 
«it is taken from the Judge's Report, or from Matter 
. « endorſed upon the Pafea ; if after, by Affidavit. 
2 We will take for the Ir Cale what opens the 
« ceneral. Principles and Limitations of this Proceed- 
ing: afterward, this Treatiſe being already ſo far ex- 
i rended, we ſhall not in general, on this branch. of our 
Subject, cite Caſes; but abſtract hon Rules ä 
from them. | 
Tir. z IV. | 
— je Cass illuftrative of the general Privciptes, | 
1 Burr. Mans. 6 The Counſel for the Plaintiff moved for 4 New 
n. 1 Frial upon payment of Colts, 


10 


Lord MAxsTIEL D ſaid, that he did not ehuſe in 


an Cauſe tried before him, to conclude the Mat- 
« ger by a ſhort Report, that be was ſatizfied or diſſaſis- 
4 fied with the Verdis: he would ſtate the Caſe parti- 
© cularly to the Court, and reſerve declaring his Opi- 

« nion of the Verdict: (which he had not intimated 
* either at the Trial or fince), © This was an A, 
| « gn the Caſe brought by the Plaintiff as Executor 
of Hannab Criſp, Widow, deceaſed, againſt the De- 
« fendant upon a Promiſſory. Note in the following 
« Words, (all of the Defendant's own Writing) which 
5 was proved and read: I acknowledge to have borrowed = 
f Mrs, Hannah Criſp tbis 291b day of September 
& 175.3» #ht ſum of 601. for which 1 promiſe to pay 51. 
© per Cent, per Aunum, and to be accountable fur the 
e bolt, fix mouths after Notice given for that purpoſe 
« John Enyon . 29th 1753. hs 0 

| „ The Defendant fer up a Diſcherge, 8 

« jn the following words. I promiſe unto John Eynon, 
4 that in confideration of bis paying unto 1s Intereſt for 
« 60 l. he bas of mine during my life, after the rate of 
r gl. per Cent, per Annum, that then the ſaid 60 l. at my 
® deceaſe ſhall be" his, and bis Note for the ſame ſhall be 
« void and of none effe#. Witneſs my hand this-10th 
Day e 1753. Henueh Orifp. - | | 


« The body was all his own hand: but he called W 
Witneſſes, who ſaid they believed the Name ſub- 
. * the Teſtatrix: but their 
| : kg | | * knowledge. 


* knowledge 'of her hand was very flight: dne of 

chem having only ſeen her ſign a Heceipt. He al- 
ae eee this Diikcherge in coalderation 
4 of 6 Martiage between him and Rrberca Bright his 
die [lifter to the Plaintiff:) He produced à Will, 
| ny cuſtody; bearing date the 1 1th of 4g. 


4/2553, by.which the Teltartix tnille Reece Bright 
; e kan 1 e porch 8 


> * 
ak * 31 


© 4 The Marigo wa ot ll nn he rer. 
| eee e . 


2 Ly 4. b 
Tas 


tpi his 60 ethics de Telit Vas wot 
. worth 2007. and lic paid five Shillings a week, or at 
& che rate of 13 a'year for her board; He could make 
no proof of the conſideration alledged: the fartheſt 
« that any of his Witneſſes went was to ſay, thet i} 
ata the match, 


0 The Plats a that ee 
"6, was" forged. —Jofiab Bright ſwore that the Deſen- 
"+ dant' Wife did not know the "Defendant had bor- 
'& rowed atty money from the Teſtatrix till after ſhe 
« was married. After ſhe was acquainted with it, 
* ſhe preſſed him to pay the money out of a Legacy 
at of 1501; from one 'Sefab Hunt; which he rectivedz 
for the Teſtatrix might call it in: the Defendant bid 
| Werders for that be elec ahora 
Wee, 4 , | 


x "Ss — 14 
9 4 9417 * a * 
. 3 * 
» 6 Se . er | 
- N , 


Continued. 
Several Witneſſes proved Hannah. Criſp about 


* Mic baelmas 17 54, talked of calling in the money 
upon this Note, and lending it to other perſons, 
That in 1755 and 56, ſhe. ordered Letters to be 
written to the Defendant for the Money: when ſhe 


« gave theſe orders ſhe produced the defendant's Note, 
« and ſaid, be Intereſt was not enough to maintain her. 


« It was proved that the Defendant entered a Caveat | 
at Doctors Commons, in April 1756; and when he 


« found ſhe had made a Will in favour of the Plaintiff, 


* and, conſequently, revoked that which was in f- 
e your of his Wife, he was very warm and men- 
"tioned a Note from him to her, and declared, he 
„ would not "withdraw his Caveat unleſs | it was wen 


«6 bp- 


— 


« The Plaintiff examined no Witneſs to ſay the 
* ſignature was not the hand of the Teſtatrix. 


e By way of rejoinder, they called Witneſſes to the. 


40 ot comms aa who rao him a good . 


© The NY PIR inſtructed his Counſel. to ſay that 


= he always underſtood the Gift to be revocable by | 


* Hannah Criſp during her life; but if ſhe did not re- 
© yoke, or call in the money during her life, then the 


debt was diſcharged. 


4E The 


* = 
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Continued. 


* The principal Queſtion made at the Trial was, 


ec Whether this latter Note was forged, or not. As to 


te that, the two Witneſſes who believed it to be her 
« hand, were not, nor could be oppoſed by any Wit- 
ce neſſes to the contrary; for they had no opportunity 
te of getting it inſpected. 


His Lordſhip left two Queſtions to the Fury. 
« 1, Whether the Name of the Teſtatrix were forged? 


« 2, If on the Evidence, they took it to be her hand, 
« Then, Mbetber it were - not obtained by Fraud, 
« and without ber knowing the Contents and Efſeft of 
&« the Writing ſhe ſigned ? 


„The Jury found for the Defendant, Lord Ma xs- 
„Fix rp having intimated nothing then as to as f0 bis 
gn Opinion, avoided doing it on the Motion, *rill 
% he ſhould have heard the Counſel, | 


“They were heard: and entered largely into the pro- 
e priety and riſe of granting New Trials. They urged 
* that a Verdict ovght to be concluſive where Evidence, 
* of any ſort, was given on both ſides. That here the 
« Forgery was the only Queſtion; and if the Plainiif 
© oObjected Fraud and Inpaſition, he muſt go to a Court 
te of Equity for Relief, 
| « Lord 


OrIxiox of THE CouRT. 


« Lord Mansritly.—Trials by Jury in Civil 
“ Cauſes could not ſubſiſt now, without a Power, TO” 
te where, to grant New Trials. 


© Tf an erroneous Judgment be given in Point of 
* Law, there are many ways to review and ſet it right; 


d where a Court judges of Fa upon Depoſitions in 


* riting, their Sentence and Decree may, many ways, 
ce be reviewed and ſet right; 


11765 


« But a general Verdis can only be ſet right by a 


« New Trial; which is no more than having the Cauſe 
* more deliberately confidered by another Jury, when 


there is a reaſonable doubt, or, perhaps a. certainty, 


* that Juſtice has not been done. 


«© The Writ of Attaint is now a mere ſound in every 


Wein: in many, it does not pretend to be a 
5* Remedy. 


«© There are numberleſs Cauſes of falſe Verdicts 


© without Corruption or bad Intention of the Jurors. 


© They may have heard too much of the Matter 
te before the Trial; and imbibed prejudices without 
6 knowing it. The Cauſe may be intricate; the ex- 


_ * mination may be ſo long as to diſtract and confound 
e their Attention. 


« Moſt general Verdicts include legal conſequences, 


V. ſupra. 146. 


© as well as Propoſitions of fact: in drawing theſe 


4E2 | conſe- 


+3556. 


465. 
Slade? s Caſe, 
B R. 


Anne 1648, 
Siylz 138. 


Continued. 


e rely contrary to Law; 


« The Parties may be ſurpriſed by a Caſe falſely 
«© made at the Trial, which they had no reaſon to ex- 
* pet, and therefore could not come prepared to 
« anſwer ; 


« If unjuſt Verdict, obtained under theſe and a 


15 thouſand like circumſtances, were to be concluſive 


© for ever, the determination of civil property in this 
© method of Trial would be very precarious and unſa- 
tt tisfatory. It is abſolutely neceſſary to Juſtice that 


there ſhould, upon many occaſions, be opportunities 
of reconfidering the Cauſe by a New Trial. And it is 


© done in a way very favourable to the Parties for 


whom the wrong Verdict is given: it is, upon pay- 


et ment of Coſts, Whereas in other Caſes, where a 


© wrong Judgment is reverſed, Coſts are paid as if 


* the right Judgment had been given in the firſt in- 
* ſtance. | | 


f «Ic is not true that no New Trials were granted be- 
& fore 1655; as has been ſaid from Style. 


© In Slade's Caſe, M. 24. C. I. MIRA in Style, the 
Court was moved for Judgment, formerly ſtayed 
* upon a Certificate made by Baron Atkins that the 


Verdict paſſed againſt bis Opinion. Bacon Jultice, ſaid, 


te that Judgments HAVE BEEN arreſted in the Common 
% Pleas upon ſuch Certificate. 


93 a c Tales © 


Continued. 


&* Hales of counſel with the Defendant, prayed that 
« the Judgement in that Caſe, of Slade might be ar- 
« reſted, and that there might be a- New Trial; for 
6 that it had been done theretofore in like Cafes. Indeed, 
« that Caſe, as there reported, repreſents Rolle Juſtice, 
t to hold that it ought not to be ſtayed, though it bave 
te been done in the Common Pleas; for that it was too 
* arbitrary for them to do it. And he adds, You may 
have your Attaint againſt the Jury, and there is no 
** other Remedy in Law for you; but it were good to ad- 
« viſe the party fo ſaffer a New Trial, for better K 
N 5 


A 
1 ' 


2157 


6 In the Caſe of Mood v. Gulſton, M. 1665, (which wood . 


Gulfton. 


« was an Action upon the Caſe for ſpeaking ſcandalous 1 1655. 


& words of the Plaintiff, and a Verdict for the Plaintiff 
4c with 1 cool. Damages) the Defendant moved for a 
te New Trial. And Glyn, C. J. ſaid, it was in the 
«© Diſcretion of the Court in ſome inflances, to grant a 
% New T 28 but this muſt be a judicial and not an arbi- 
« trary * Diſcretion. And it is FREQUENT ix OUR 
« Books for the Court to tate Notice of the miſearriage of 
& Turies, and to grant New Trials, upon them. And it 
te is for the People's Benefit that it feeuld be ſo: for a 
te Jury may, ſometimes, by indirect dealings, be moved 10 
« fide with one party, and not to be indifferent betwixt 
* them; but it cannot be ſo intended of the Ceart. And 
in that Caſe a New Trial was ordered, upon the De- 


; * 24 * ! R 
"I 1 * 
— PA 


® Diſcretio ef ſecundum legem diſernere quid fit rectm. 
ee 4E 3 « fendants 
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« fendants paying full Coſts, the Judgment ſtanding as 
& ; ſecurity to pay what might be recovered upon the 
25 next! Verdict. 


* The Reaſon why this matter cannot be traced far- 
& ther back is, that the old Report Books do not give 


any Account of Determinations made by the Court 


upon Motions. 


/  * Tadeed, for a good while after this time, the 


ce granting of New Trials was holden to a degree of 
« ſtrictneſs ſo intolerable that it drove the Parties into 
« a Court of Equity, to have, in effect, a New Trial 
cc at law of a mere legal Queſtion ; becauſe the Ver- 
« dict, in Juſtice, ought not to conclude: and many 
Bills have been retained upon this ground, and the 
« Queſt.on tried over again at Law under the Direc- 
é tion of a Court of Equity. And therefore of late 
“Tears, the Courts of Law have gone more liberally 
« into the granting of New Trials according to the cir- 
© cumſtances of the teſpective Caſes. And the Rule 
&« laid down by Lord Parker in the Caſe of the Queen 
T againſt the Corporation of Helſton ſeems to be the beſt 
te general Rule that can be laid down upon this ſubject; 


9 — doing Juſtice to the Party ;—or, in other words; 


te attaining the Juſtice of the Caſe. 


i The Rx asows for granting a New Trial muſt be 
& collected from the tobole Evidence, and from the 
| 5 | 6 Naturg 


Continued. 


© Nature of the Cafe, conſidered ander all its cireum- 
ce ſtances. 


be Power may be exerciſed at much leſs expence 


t of time and money, therefore more beneficially for 
i the ſubject, by the Court of Common Law, where the 


17 al Cauſe has been tried. 


e Of late Years Netw Trials have been granted not only 
« after Trials at Ni Prius, but alſo after Trials at Bar. 
« And it is at leaſt equally reaſonable to do it after 


« Trials at Bar as after Trials at Nif Prius; (if the Juſ- 


«tice of the Caſe demands it) or indeed, rather more ſo : 
« as the latter muſt be done upon what could have ac- 
e tually and perſonally appeared to a /ngle Judge 
* only; whereas the former is grounded upon what 


has manifeſtly and fully appeared to the whole 


“ Court. 


* I come now to the preſent Verdict: and ſhould be 
* ſorry that the Queſtion depended upon my being ſa- 


© tisfied or diſſatisfied: and therefore I have ſtated 


& the whole, 


& If the Matter in diſpute was of great value, I will 


te not ſay that all the ſuſpicious circumſtances might not 


debe ground for a New Trial: to give the Plaintiff an 
Fe WE of getting the inſtrument inſpected by 
4E4 86 perſons 
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«perſons acquainted with her band: though I think, 
e upon the Evidence laid before the Jury, the Verdict, 
« in that reſpect, was right. 


What I go upon is, the apparent manifeſt Fraud 
12 and Impaſition in obtaining the Diſcharge from the 
<« teſtatrix, if ſhe really ſigned it. Fraud or Covin may, 
jn judgment of Law, avoid every kind of Act. Many 
s jnſtances are put in Ferman's caſe, 


What circumſtances and facts amount to ſuch 
Fraud or Covin is always a Queſtion of Law. Courts 
< of. Equity and Courts of Law, have a concurrent Ju- 
ec riſdiction to ſuppreſs and relieve againſt Fx Aup. 
© But the Interpoſition of the former is often neceſſary, 


« for the better inveſtigating Truth and to give more 
55 complete Redreſs. 


The Writing, upon the Face of it, ſpeaks 4 
6 pgſtion. It purports being for conſideration: ſhe re- 
© leaſes the Principal, in conſideration of 5 per Cent. 
during her life: which is only legal Intereſt, and 
ee the preciſe Rate he was obliged to pay by his Note. 

The Defendant has ſet up another conſideration, not 
« expreſſed z which is not only not proved by him, 
« but diſproved by the Evidence on both ſides, 


He now contends, and his Counſel have argued, 
that, it was intended to be revocable by her dur- 


« ing her life; and therefore was only in the nature 
| | of 


« of 
4 T. 
« 97 
& ge 


4c 
« hi 
* WH 
it li 


tl 


cn 


« of a Legacy. That power to revoke is e 
4 The Writing all in his own hand, and kept in bis 
« gown cuſtody: and if it was in the nature of a Le- 
&« gacy, it is revoked by the ſubſequent Will. 


« The Teſtatrix never imagined ſhe had ſtripped 
6 herſelf of this money : in her circumſtances, it would 
"© have been madneſs. © The Defendant, during ber 
« Jife, did not dare to ſay, even to his own n that 
6 "the eee bad given him this. ys 


« He did not dare to 46 it, mne after hef 


death: but would have compounded, by withdraw- 


« ing his Caveat, to have got his Note delivered up. 
tt No Anſwer was attempted by proof to the apparent 


« Tmpoſition. Upon his own Caſe, ſtated by himſelf, and 


« the Evidence on both ſides, thg Tranſaction to get her 


« hand to this Writing muſt have been fraudulent® : 
and if ſo, the Law ſays he ſhall not avail bimſelf of it. 


© The Attention of the Jury was artfully drawn to 
te the heinous charge of Forgery only. And I left the 
« Queſtion of Frau to them, without any expreſs 
direction, —that ihe circumſtances ſpoke Fraud apparent, 
« The ſame Jury might, upon re-con/ideration, find a 
different Verdict. I dare wb they meant to do 
« right. 


* 
K. 4 5 A Ry” 
p R a 


* Fraus, aut vis iajuſta, nemini patrocinanturs 
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te But the Merits of the Caſe appearing to me in thig 
« light, I am clearly of Opinion, that there ought ta 
© be a New Trial. 


“ Theſe are my ſentiments : my Brothers will judge, 
« whether I am right or nor. | 


© © Mr. J. Dzxwisox concurred in them. 
« He added, that it would be difficult perhaps to 
© fix an abſolute general Rule, about granting New 


Fial, without making ſo many exceptions to it, 


Thoroughood's 
C. * Co. 9. 


as might rather tend to darken the Matter than to 


« explain it: but the granting a New Trial or refuſing 
« ir, muſt depend upon the LEGAL DiscRETION of 
de the Caurt, guided by the Nature and Circumſtances 
« of the particular Caſe, and directed with a View to 
the attainment of Juſtice. And he quoted an Au- 
& thority proving that Fraud would at Common Law 
avoid a Diſcharge. 1 


« Mr. Juſtice Fos ER | agreed to the propriety of 
« what had been ſaid as to ſuch Caſes, in which the 
« Turies give Verdicts againſt Evidence; and even as 
«| to Caſes, where there may be a contrariety of Evi- 
&« dence, but where the Evidence, upon the whole, in 
« point of probability greatly preponderates againſt the 
« Verdict; (which depending on a variety of Cir- 
& cymltances, is Matter of legal Diſcretion, and can- 


de not 
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* not be brought under any general Rule) But in all 
te Caſes where the Evidence is nearly in equilibrio, he 


« declared, that he ſhould always think himſelf bound 


© to have regard to the finding of the Jury: for, ad 
te queſtionem facti reſpondent Juratores: In ſuch a Caſe 
« jt is not the province of the Judge to determine: 
* it ought to be left to the Jury. 


“Fraud, he added, will invalidate in a Court of Law 
« as well as in a Court of Equity, We all remember 
« the Caſe of Vyndbam v. Chetwynd in this Court where 
« the Court directed the Jury to find non deviſavit, 


te though there was a Deviſe in Fact, but it was obtained 


* by Fraud and therefore conſidered as no Deviſe at all. 


And he agreed with Lord Mansfield, and Mr. J. 
& Denniſon, that in the preſent Caſe the Defeazance or 


« Diſcharge {the ſubſequent Note) was obtained from 
« Mrs. Criſp by Fraud: and that it appeared upon the | 


e whole of the Evidence, to have been ſo obtained: 
te and that the Jury have drawn a wRonG ConcLu- 
te So from Facts admitted on both ſides. There- 
fore he thought the Verdict ought to be ſet afide. 


te Per CV RIA unanimouſly, The Rurx for ſetting 


te ide the Verdict was made ABSOLUTE, 


E. 
— 


1 


Mr. J. Milnot was abſent in Chancery. 


Tirhs 
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: Of a Vtrdift contrary to Lac, 


Tir 1 
Of 4 Verdict contrary to Law, 


6 bar may be moved on P verdic as Ay 
. To Law on the Record, «1 


@ 2. To Low reſulting frew hi Eee 


< The firſt inſtance rarely happens, and the Ground 
«of it is too ſimple to need much illuſtration, But it 
« is generally where on the Record itſelf the Verdict 
te cannot be ſupported : and this is a Ground for a Mo- 
9s tion in Arreſt of Judgement; of which more in its 
« proper place. | 
«A Verdict, in another ſenſe, may be contrary to 


Law in the Terms, and for this too the Remedies are 
5 proper to be ſeparately conſidered. 


The Ground for a New Trial on 1 that 


« the Verdict is contrary to Law, relates to the Law re- 


be *Juling from the n. 


Par. 2. 


On an Action brought by the Indorſees upon two 
« foreign Bills of Exchange, drawn by Col. Clive in the 


$7 Eaſt Indies, on the Eaſt India Company, and accepted 


00 by them, pay able to Mr. Campbell or order, then 


a LING in India; and indorſed by Mr, Campbell to Mr, 


Reher Ogiliy; one of theſe bills was by ſuch in- 
* dorſement direfted, in the uſual way, to be paid ta 


＋ . * de M 
14211 de Mr. 


. 


te 


It 


fo 


t Mr. Robert Ogilty, or Order, and on this there was no 


x diſpute 3 the other was indorſed' to Robert Ogilly, 


« but the Words, or order, were originally emitted, 
cc 0758. were 49 in by another hand, before the Tinale 


“ Theſe Bills were 17 the Original naa, indorſed 
& to the Plaintiffs, or Order. 


« The firſt Bill was FMS up at the Trial z anda 
Verdict taken for the Plaintiffs on that Count. 


« On the ſecond, an Objection was taken to the 


te want of the Words or Order in the Indorſement, 
« originally, and it was inſiſted that the omiſſion of 
te them was equal to the moſt reftriFive Words the 
« Indorſer could have uſed, And according to this 


te Argument, the Jury on Evidence permitted by the 


Judge, of the Cuſtom of Merchants, found for the De- 
te fendants, upon this ſecond Count, 


On a Motion for a New Trial two Grounds were 
* taken: that the Jury have found contrary to Law 


eon a ſuppoſed Cuſtom of Merchants, of which Evi- 


te dence ought not to have been given at the Trial; for 
te the Cuſtom of Merchants is part of the Law of Eng+ 


te and; this Law is already ſettled 3 and no finding of 


* a Jury can alter it 


2. That if the Plaintiffs had apprebended this kind 


«gf Evideuce could have been allowed at the Trial, 


12 * they 
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Moore v. 
Manning. 

Com. 311. 

C. B. Hil, 

6 G. 1. 
Acheſon v. 
Fountain. 

1 Str. 5 57. 

E. R. Tr. 1723. 
V. etiam. 
Fiſher v. 
Pemf.et. 
Carth. 403. 
Where con- 
verſely a Bill 
payable to Order 
of A. B. is pay» 
able to A. B. 
himſelf. 


Continued. 


they would have encountered it by better Evidence, 


* to prove that the Uſage was really agreeable to the 


& ſettled Law. 


« Lord MansFizLD, after reporting the Caſe, aid, 
te chat at the time of the Trial he thought the Defen. 
« dants might be at liberty to go into the Uſage of 
„Merchants on the ſubje&. He added, that upon much 
* thought and attention ſince, he was clearly of opi- 
nion, that he ought not to have admitted any Evi. 
ce dence of the particular Uſage of Merchants in ſuch 
« Caſe; the Law being already SETTLED. 


e Ard he particularly referred to the two, Cafes 
* mentioned in the Margin: in the firſt of which it 
ewas reſolved that an Aſſignment to A. B. of a pro- 
ce miſſoty Note, intitles A. B. to negotiate that Note at 
large without the Words, or Order; the other that 
« an Indorſement, pray pay the Contents to Louiſa 
% Acheſon, was good Evidence to ſupport a Declaration 
* on an Indorſement appointing payment to Louiſa 
* Acheſon or Order: for that it was well enough, that 


I being the legal import of the Indorſement. | 


«And the Point having been already ſolemnly ſetiled 

« in the Court of King's Bench, and Common Pleas by 

* two Adjudications, that therefore Witneſſes ought 

„not to have been examined to the Uſage: and that 
« conſequently there ought to be a New Trial, 

6+ Mr, 


10 


cc 
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t Mr. J. Denniſon agreed: and obſerved, that an gad. ar 


Robinſon v 


« Executor, or Adminiſtrator may indorſe a Bill or Pro- NR 
ce m#ſſory Note. | 


Mr. J. Fos rER concurred, that there ought to be 
&« a New Trial: becauſe the Verdict was againſt a 
Ml © known and ſettled Rule of Law, as appeared by the 
« two Caſes in Comyns and Strange; and therefore it 
_ * ought not to have been left to a Jury at all. 


ts That whatever had been ſaid concerning the Cuſtom 
© of Merchants, the Cuſtom was part of the Common 
« Law : and that People did not ſufficiently diſtin- 
* ouiſh between local Cuſtoms, depending on particu- 
© lar Uſage, and general Cuſtoms, which are part of the 
te Law of the Land. | 


ro- 8 ä 1 85 

at « Mr. J. Wir Mor was of the ſame Opinion: the 
hat * Indorſement following the Condition of the original 
iſa % Contract, and being therefore very different from a 
9 « naked Authority to receive. And this being an 
wh * Afignment for a valnable Conſideration, And that 
hat the Verdict ought to have been conformable to the 


Lex Mercatoria now ſettled upon this Point. 


« The Rule went generally for a New TRIAL: 
114 © but without Coſts: the Verdict being right for the 
5 by « Plaintiffs on the firff Count. 


that * And where the Verdict has gone upon an Idea of 
« Uſage, contrary to clear ſettled Law, the Court has 
Mr, : ED «« perieveringly 
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V. fupra 169, perſeveringly exerted itſelf to prevent the commer- 
mY * cial incertainty, which would reſult from accquieſc- 
te ing in a Deviation from fixed Principles, 


Tia. etal'y, | © Thus where an Action was brought by the Indor- 
TR. 167. Bos fees of a promiſſory Note, againſt the Indorſer, it ap- | 


Z. 26 G. III. ; 
© peared on the Trial before Lord MansritLD, that 
* on the day when the Note became due (allowing for g 
« three day's grace) the Clerk of the Plaintiffs called 
« on the Drawer of the Note, and not finding him at : 


home left word the Note was due, and deſired he : 
ti would ſend for it and take it up. On the next day 1 
| che called again: and the Drawer told him he would I * 
| C take it up that day, within the Banking Hours : the 
| Note not being taken up, he called again on the 
| « Drawer on the Day following, and not finding him 
« at home, he was ſent to the Defendant : who refuſed 
t to take it up, ſaying, that the Plaintifs had made 


© jt their own. 


te The Drawer proved at the Trial, that as ſoon as 
« the Plaintiffs Clerk left him the ſecond time (the 
* Day after the Bill was due) he (the Drawer) went 
* to the Houſe of the Defendant, and not finding him W « 
«* at home, left a Meſſage with the Defendant, Brown's 
« Wife, that the Note was due: that he could not pay it, 
ts and deſired that Brown would take it up; adding that 


cc he would make it good to him. 


That all the parties lived at Briſtol, within twenty 
« Minutes walk of each other, | 


Lord 
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«ord MANSTFTIEL o ſaid, That on full Conſidera- 


tion he was clearly ſatisfied, decidedly of Opinion 


« there ought to be a New Trial; it being of great 
* conſequence that the Queſtion ſhould be ſettled ; as 
© certainty and diligence are of the utmoſt impor- 
te tance in mercantile tranſactions. That the holder of 
« a Bill diſhonoured muſt give reaſonable Notice was ex- 
o tremely clear: and what would be reaſonable notice, 
« was a Queſtion partly of Fa# and partly of Law; 
te jr depending on ſome meaſure on the diſtance, the 
“ courle of the Poſt, and other ſimilar circumſtances : 
But where it could be aſcertained by a fixed Rule, this 
« Ruleſhould be eſtabliſhed by the Court, and conſtantly , 
@ obſerved for the ſake of certainty. That here an 
te earlier Notice might certainly have been given, as 
* there was an interval of an entire day, and the par- 
© ties lived within 20 Minutes walk of each other. 
« And it had been held, that where the party liable 
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does not live in the ſame Place, the holder muſt Dorgl. 4 


* write by the next Poſt after the Bill is diſ- 
« honoured, | 


That lately the Jury had endeavoured to narrow - 


* the Rule with reſpe& to Notice, contrary to the 


te opinion of the Court: where they ſtrͤggled hard that 


© payment of a Banker's draft ſhould be demanded wes PORN, 


« within an Hour after it became due: but here they 


had intimated no idea of a Rule ſo limited. 


48 «© WIIIxXs, 


1170 


Continued. 


« WiLLEs, J.—Agreed that there ought to be a New 
« Trial > That legal Diligence had not been exerted : 
te that new Credit was given. And notice from the 
« maker of the Bill, would not ſupply want of Notice 
te from the Holder. 


« ASHHURST, J.—That the next day at the longeſt 
* was as much as could be neceſſary in a Caſe like 
ee this: and it would be produttve of endleſs uncer- 
© tainty if it were to be left at large. 


„ BuLLER, J.—That when the Facts were once 
te eſtabliſhed, as the diſtance, the time of the Poſt, 


t &c. this became a ſimple Queſtion of Law, and 


. * ought fo to be conſidered, to avoid infinite miſchief 


« to the metcantile world, and preſerve uniformity of 
« Deciſions by an application of ſettled Principles to 
er afcertained Facts: And where the Indorſes gives time, 
« it is ſettled he gives it at his Peril: and after doing 


this, if the Indorſee himſelf had given Notice, it 


© would not have bound the Indor ſor. 


« Tt went to a ſecond Trial: when the Jury, which was 


4 a ſpecial one, again found for the Plaintiffs. 


«© Taz Covkr granted a /hird Trial, notwithſtand- 
© ing the ſmallneſs of the ſum in litigation (which 
« was 351) on account of the importance of the ge- 
© neral Queſtion, and the Verdict being clearly contrary 
* to Law, 

I « Where 


Ne 


IC 


New Trial will not be granted, where the Verdict, though 1171 
contrary in ftrif# Rigour, io the Evidence in point of 
Law, is conformable to the Equity of the Caſe. 
« Where the Defendant had undertaken to pay if he Elmer +. Will, 
« did not prove within ſuch a Time, that the Debt 1 C. E. 64, 
te had been paid, and Aſſumpſit was brought and he 
« offered Evidence, to prove the Debt was actually paid, 
« which was diſallowed, and a Verdict for the Plain- 
te if a New Trial was granted: for the ſubſtance of the 
« Undertaking was to pay the Debt if it had not been 


6 paid, 
P ar. 2. 


New Trial will not be granted where the Verdick, | though 


wrong in point of firi# Rigour, is __— 7 the 
the: wap. of the Caſe, 45 


As in Bienen he tis Plaintiff w was Mortgage Smith v. Page. 
e and claimed by ſurrender : the Lands were not copy- Salk. Ws. 
* bold; and the Defendant claimed only under a volun- 

« gary conveyance, There was a Verdict for the Plain- 


* tiff: and the Court refuſed to grant a New Trial 


. * apainſt the Honeſty of the Caſe, 


« And again jn another Caſe, where on Aſumꝑſit 


Deerly v. 
Ducheſs of 


© the Defendant gave good Evidence of coverture, the Muraine. 


„„. . . un 
© Court would not grant a New Trial. There being Salk. 646. 


* noreaſon, that the Ducheſs, living in England as a 
* Femme ſole mould ſet up coverture, 


— 


4 F 2 * And 
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* $ 
Appleyar 

M. 25 G. III. 
C. B. 

3 Will. 272. 


v. et; Eimon- 
on v. Machel. 


T. 27 G. III. 
T. R. II. 4, 5 


I8sSTANCES. 


«And in . quare clauſum fregit, the Deſendant 
© preſcribed for a certain way 'leading from a Common 


% Higdway in Birtin; the Plaintiff by his Replication 
« traverſed the hg tons and Ia cha oo Was 


joined. 


« On the Trial the Right of May was fully proved 
te for the Defendant: but it appeared on the Evidence 
« that he had miſtaken his Terminus a que; the Way 
© in Birkin not being a common Highway, but a pri. 
« vate Way. Mr. J. Gould was of opinion, that the 
„ Right of Way being proved, there was ſufficient to 


« be left to the Jury ; and they found for the Defen- 
4 dant. 


* On a Motion for a New Trial it is ſaid the Court, 
tc. Lat leaſt the Ch. Juſtice, —intimated that the Words 
« common High. way, might be taken not to mean the 
= King's Highway, but in a more looſe and general ſenſe 
*« ſoasto be applicable to a private Way: perhaps this 
* being on the Pleadings, it might have been difficult 
« to have ſupported ſo much on a ſpecial Demurrer : 
but in one Point the Court clearly agreed; that the 
* Merits having been tried it would be improper to 
« grant a New Trial : and the Chief Juſtice (De Grey) 
© remarked, that if a New Trial were granted, the 


% Defendant would amend his Plea according to the 


« Evidence, and in all human probability would have 
i another Verdict; having fo clearly ae his Right 
„by many Witneſſes. 


3 


Par. 


cc 
| 


c&> 


40 


Nor where the Matter in Diſpute is inconſiderable. 
Verdict without Evidence. 


Par. 3. 


Nor where the Matter i in Diſpute is inconfiderable. 


„H New Trial will wot be granted for an erroneous Marg: 1 7. 


« Verdift, where the Matter in diſpute between the par- 
« ties is inconſiderable; unleſs a more general Intereſt 
ce be affected by it. | 


* 


« It is unneceſſary to cite Inſtances of ſo clearly 
“grounded and fo familiar a Propoſition. 


F1TLY VE 
On à Verdift without Evidence, 


This can hardly happen, but fo that it muſt fall 


under the head of groſs miſbebaviour of the Jury; or 
te at leaſt under the other head of a Verdict contrary to 
« Law, there being no legal Evidence. 


Thus where a Policy of Inſurance is in the Name 
* of A. B. no Evidence ſhall be applied to prove 
* ſinee the Statute, that it was for the Benefit of C. D. 
«* And if two Policies are in Evidence, one of the Name 


* of A. B. the other of C. D. theſe are to be conſidered 
« as ſpecific ſecurities, and C. D. can not recover in an 


Action on a Policy made in the Name of A. B. Evi- 


« dence therefore, that C. D. ordered two Policies to 
© be mace out, one in his own Name for a certain 


4F3 Value 


Cox et al. 
Executors of 
Shalton v. 


Farry. 
M. 27 G. III. 


T. R. 464. 


Of a Verdift contrary io Evidence, 


« Value to be lodged in his own hands, the other for 
# a certain Value in the Name of A. B. the perſon to 
© whom he was indebted, is no Evidence, that he in. 
* tended theſe Policies to operate otherwiſe than the Law 
« allows. And a Verdict for the Plaintiff under ſuch 
* circumſtances was ſet "_ as being contrary to 
Law and without Evidence, 


TITLE VII. 
Of a Verdict contrary io Evidence. 


ct By this we mean a Verdict contrary to a clear and 
0 frong Preponderance of Evidence: for if there be 


« Evidence'on both ſides, though it may ſeem rather 
te ſtronger on that againſt which the Jury have found, 
« this is not a Reaſon for a New Trial: for 10 balance 
be Evidence is the Province of the Jury: and a New 
« Trial is only to be granted, where it plainly appears 
that Province has been neglected, abuſed, or not 
; fully exerciſed, | 


« Accordingly, where on Covenant againſt a Leſſee 
e the Iſſue went on /ws Counts; firft, that he had not 
laid out 4007. in Repairs z ſecond, that he had not 
* left the Premiſſes in good and tenantable Repair at the 
< end of tbe Term, The Counſel for the Plaintiff gave 
„up the fn Count: on the ſecond, there was a con- 
cr frariety of Evidence; the Chief Juſtice intimated to 
* the Jury, he thought the weight was with the Plam- 
e tiff; they found for the Defeudant, | | 
3 * The 


22 Continaed. 


The Evidence conſiſted of Surveyors on both ſides : 
te thoſe called for the Plaintiff, ſpoke of the Premiſſes 
« as much out of Repair : two for the Defendant ex- 
© preſſed themſelves of opinion, that the Premiſſes 
« were in ſuch Repair as a Landlord might reaſonably 
« be content to receive them from an out-going Te- 


© nant : of theſe Witneſſes, the ſecond gave a very good 
Character to two of the Plaintiff's Witneſſes. The 
„ Plaintiff *s Witneſſes ſpoke to particulars: and two 


* of them declared they had made an Eſtimate (which 
« they ſtated), about the time of the expiration of the 
„Term. 


« The Cbief Juſtice ſaid he ſtill thought the Weight 
te of Evidence was on the ſide of the Plaintiff : but ſaid, 
« that where Verdicts have been given contrary to Evi- 
te dence, or where there was no Evidence to ſupport 
* the Verdict, the Court has granted New Trials ; but 
* if there has been a contrarieiy of Evidence, the Courts 
« have never granted New Trials. That in the Caſe 
te then under conſideration there was ſuch contra- 
t tiety: and though retaining the Opinion, that the 
Evidence preponderated for the Plaintiff, he diſ- 
te claimed any power to control the Verdict of the 
« Jury; they being the legal conſtilutional Judges of 
de the Fact. ; 


<« This being a part of the Rule is not ſtated among 
* the Exceptions. 


„The next is a Caſe of very important and curiqus 
& Learning, 


4F4 It 
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Pillans and 


Roſe v. Van 
Mierop and 
Hopkins. 

E. 5 G. III. 


Tueſ. 30 Apr. 


1-55. 
III. Burr. 


Mans:. 1665. 


_ Continued, 


© It may be doubted whether its place were more 
% properly here, or under the head of a Verdict contrary 


* to Law: but it was moved as a Verdict e Evi. 
2 dence. 


. 
Whether Nudum Pact um can be applied to written Agree- 
ments not under Seal. 
c An Agreement 1% accept is an Acceptance; and 
<* though verbal is not Nudum Pactum: for the Oran 
de ance at requeſt is the Conſideration. 


« hite, a Merchant in Ireland, defired to draw 


* pon the Plaintiffs, who were Merchants in Holland 
e for 8007. payable to Clifford, and propoſed to give 
„ them credit on a good Houſe in London, for their 


& re-imburſement, or any other mode of re- imburſement. 


« The Plaintiffs in Anſwer deſired a confirmed Credit 
« ypon an Houſe of Rank in London, as the condition 
« of their accepting the Bill. Mbite names the Houſe 
ce of the Defendants : whereupon the Plaintiffs honour- 
« ed the Draft and paid the Money: and then wrote to 
© the Defendants deſiring to know, whether they would 
« accept ſuch Bills as they, the Plaintiffs, ſhould in 
about a Month's time draw upon Van Mierop and 
« Hopkins upon the credit of WHITE for 800 l.; and 
c HAVING RECEIVED THEIR ASSENT, they accord- 
„ ingly drew on the Defendants. 


te In the interim Mbite failed before their Draft came 

© to hand or was even draun: and the Defendants gave 
Notice to the Plaintiffs and forbid their drawing: 
© they 


«Ky 


TY 


& 


6c 


Continued. 


« they nevertheleſs did, and the Defendants refuſed to 
« pay their Bills, | 7 . 


-« On this Evidence on the Trial, the Fury found for 
te the Defendants. 


« This was argued two Terms: and the Court gave 


« their ſolemn and unanimous Reſolution ; the general 
e ſubſtance of which was this. 


„That if there were Fraud in obtaining the under- 


Tis Fo 


te taking of the Defendants, that would vacate the con- 


te tract: but nothing of this kind appearing, it would 


turn on the Law of Merchants; which is part of the 


Law of the Land: and indeed as it relates to foreign 
te Intercourſe, ought to be determined as much as 


ce poſſible upon ſuch general Principles as are recog- 
« nized by the Law of Nations. 


“That ſomething had been urged in the Argument, 
te though not at the Trial, whether this were not 
* Nudum Pattum, for want of conſideration, and as ſuch 
« void; But that if this were not a Caſe of mercantile 
Law, it might be urged a written engagement would 
* not fall within the Rule : for we borrow our Idea of 
te a naked Promiſe from the Civil Law: and its inten- 
„tion both with them, and with us, ſeems to have 


te been the ſecuring Evidence of ſuch Contracts. With 


** them if in the Terms of S1ipulation, (and 4 fortiori 


« jf 
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— * * 
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Continued, 


* if in teriting) it was good without conſideration : for 
want of this was no radical defect in the Contract, 
but in order to put people upon attention and reflec. 


tion, and to prevent obſcurity, uncertainty and fraud, 
te ſuch engagement was required to appear cloathed ; - 


not a mere vague promiſe; equally without apparent 


« reaſon-or external circumſtances of proof; but at- 
*f tended with ſigns of Deliberation and Notoriety ; theſe 
© preſumed a juſtifiable ground for the Undertaking ; 
«© which being morally proper to be performed, re- 
% quired for its civil force nothing but aſcertain- 
& ment, | 


* Agreeably to thoſe Principles Vinnius * diſtin- 
te quiſhes, | 


* And ſo BraFon who wrote in the time of H. III. 
& who has interwoven much of the Roman Law in his 
„ Writings, marks the Diſtinction between naked and 


ce loathed Contracts . 


And Plowden—if he were as he ſeems to be, the 
“Apprentice of the Law, meant in the full and learned 


I cannot find in Yinnizs in 
the page cited, any thing which 
ſecm3 materially applicable to 
this Point: but there is elſe- 
where. | = 

Thus in the DicesTs. Her- 
mogenianus. Diviſſonis placitum 


niſi traditione vel ſtipulatione 


ſumat effecdum ad adlionem, ut 


nudum patum ui prodefe po- 


terit. Naw where the Res or 
corpus ipſum can not, or by the 


undertaking, is not, then is be de- 
livered, criptum is equivalent to 
Traditio. | 


+ And Comwel in his In/litutes* 
on eft hic prætermittendum ve- 
teres naſtros Juris conſultos obliga- 
tiones iſfas gue verbis ſcrip- 
tis, vel conſenſu contrahuntur non 
tam contrattus quam contrattuum 
apparatus /eu veſtimenta dicere. 


« Argument 


Continued. 


for „Argument in Sbarington's Caſe, —gives the force and 
ct, ti effect of this Argument very perſpicuouſly: that 
ec. te mere Words may be uttered lightly; but what is 
% done by Deed is done with Deliberation. 
4 “ Conformably to theſe Principles, of the Delibera- 
ofo * tion of the Act, and its proper Aſcertainment, the 
>; Statute of Frauds has proceeded in its 2 24; 2 V ſupra. 14k, 
Fe " OOO Agreement. 
Ine 
But that if this had not been in Writing, till it ; 

N eis not without conſideration, and therefore not au- 
Fe &* dum Padtum. Any Damage to another, or ſuſpenſion, 

&* or forbearance of his Right, is ſufficient to ſupport 
II. te an undertaking; though no actual benefit accrues to 
his * the party by whoſe inducement it happens: and in 
nd <« this Caſe the Plaintiffs were prevented by the Act of 

e the Defendants from calling upon bite : and might 
he * have ſuffered in their credit by the ſubſequent re- 
ed « fuſal: and the Law does not weigh the quantum of 
Io be the conſideration, if there be any. 
de- | | 
2 « But if this were Nudum Pafum, the Rule does not 
5 ** apply to commercial Tranſactions; in which the Public 
ve « js neceſſarily concerned. Whether the Defendants 
- * had Effeds or Credit with bite, would be, by the 
7s « Law of Merchants, nothing 1 to the Plaintiffs ; after an Symons v, 
5 K Acceptance obtained withoyt fraud, In ſoppant of 2 95 


public 
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Continued. 


«« pyblic ſecurity the Law infers the Conſideration from 


* the Nature of the Act. And in ſuch Cafes the only 


Rule commenſurate to the ſubject is, let Good Faith 


« prevail, according to that Simplicity which the Law 
« of Nations approves. FiDES SERVANDA EST: siu- 
„ pLIciTas GeNTIUM PRAVALBAT... And. this is 
8 now generally underſtood: at leaſt it is recognized by 
* foreign Authority on commercial Juriſprudence and 
tt General Law. And the Hodierni Mores are ſuch, that 
« the old Notion of Nudum Pafum, is not ſtrictly ob- 
60 ſetved. The true Reaſon why the Acceptance of a 
« Bill of Exchange ſhall bind, is not limited to the 
« circumſtances privately affecting the Drawer or the 
ve Acceptor, or the Perſon in whoſe favour i it is accepied, 
« if it happens to be on the credit of a third Perſon; 
e but for the General Convenience of Trade and Com- 
« merce, And therefore an Acceptance for the Honour 
te of the Drawer binds; and ſo a verbal Acceptance. 


* And an Agreement to accept ought to bind equally. 


« Whatever bond fide amounts to an Acceptance, and 
has no technical Forms or circumſtantial limitations, 
“ amounts to a concluſive Obligation to pay: and thence 
« it is, from the conſideration the Law gives to theſe 
« TranſaQtions, that on Bills of Exchange, the Declara- 
« gien is as upon ſpecial Contras :—though not being 
under ſeal, they are only Ample Contracts: the De- 
« claration ſets forth the Bill d Acceptance ſpecially : 


«* and that hereby the Defendants, by the Cuſtom of 


« Merchants, became liable to pay : they are not liable 


* to the mere extent of the private conſideration, or de - 


4 i b ** pendent]y 


= 


Evidence improperly rejected or received. 


| . | 
e pendently. on its exiſtence z but on Principles of 
« GENERAL LA applied to the COMMERCIAL Cus- 


ce 79. f 


„The Rule was ABS DTU for ſetting aſide the 


9 Tre and Kites a New. TOE 


| FiztLE ww. 


On Eriomen pane rejeed « or ee by. the 


Miſ-diceQion of ihe Judge. 


& Tt was reſolved ſoon after New T rials became 2 
te frequent and ſettled Remedy, that it was a good 
« Cauſe of New Trial, when the Judge who tried the 


% Cauſe: had denied to admit that for Evidence, which 
was legal Evidence. 


i And more 3 if any Judge of M). Prius 
i allow or over-rule Evidence, which he ought not 


eto have done, the Court upon Application will grant 


% New Trial, 


1 As where on Bill preferred by the Plaintiff as Rec- 
« tor for the Tythes of five Cloſes in the Defendant's 
«Poſſeſſion, an {ſue was directed on the Anſwer of the 
 * Defendant, alledging a Modus in the five Cloſes : 


1161 
$3.40 


Morg. II. 272. 
Bignall v. 
Deveniſh. 


Hill. 


Taylor Cl, Yo 
Walker. 
P. 3729+ Scacc, 
Bunb. 267. 

4 


„upon the Trial it appeared in Evidence, that the 


* Modus alledged extended to ſeven Cloſes, and upon 
* this Evidence, the Judge (Mr. J. Probyn) directed 


* the Jury to find for the Plaintiff, who accordingly 


found 
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Can Hlufratiot. 


found againſt the” Modus. On the Return of the 


« Poftta it was moved, that this being an Iſſue to in- 


form the Conſcience of the Court, the Defendant ought 


© not to be held ſo ſtrictly to proof, ſince no proof of 


« Tythes in kind given, and therefore he ought to have 


< the Benefit as to the five Cloſes only; having alledged 


it for leſs than it really was, which ſhould not de- 
e prive him of the whole. For the Plaintiff it was in- 


e ſiſted, that a Modus ought to be certain, being in Bat 
| © of Common Right'; and having failed in the Defence 


_ © alledged, he ought to have no advantage by it; and 


4 0. 
x Ventr. 32. 
Hob, 64. 


4 Mod. 89. 
Carth. 89. 


Cre, Eliz, 531. 


722. 


©« they relied on Mr. J.  Probyn's Opinion, as + certified 
* by Baron Hale. 


« By the whole Court, a New Trial was e and 
< they ſaid they could not diſtinguiſh this Caſe from 


% Probibition; and they cited the Caſes in the 
44 e 


1 

« On Replevin— Avowry by the Defendant that he 
* took the Cattle Damage-feaſant, Plea in Bar that 
e the Place where, &c. is part of Eaſt. field: that the 
& Plaintiff is ſeiſed of ten Acres of Land in Eoft-field, 
and claims Common of Paſture in Eaft-field when the 
* ſame is ſown with Corn, and it is cut and carried 
co away, until it be re-ſown ; and accordingly at a proper 
time, put in her cattle, . 


. Replication—that in B. there ate two Fields, Eof- 
. and Ve . Feld: and that the Owners thereof 
on entercet: moned 


Continued. | 


« entercommoned for a certain time while they rh hol 15 


W e gh | N ; | | FEES 


. That chere is a Cuſtom to incloſe + and that ſuch 
« Tncloſure is freed from Common of any other Perſon : 
& and that the Perſon ſo incloſing thereby frees and 


« diſcharges all the unincloſed from all Common re- 
6 nn ſuch Land a ic den a e 


That be incloſed the Place in Dd" &c. to 
0 which he had a Right of Common before; whereby 
« all the unincloſed Lands were freed from his faid 


« Right of Common, and the Place encloſed. ought to 


0 be free from Common of any other Perſon, 85 


6« Reiner: Thar doe e in ce Carle ag the 
“ Defendant, de injurid ſud propria, took them; tra- 


« verfing the Cuſtom to incloſe. The Defendant ſurre· 


e joined: and took Iſue on the Traverſe. 

© On the Trial of the Cauſe at the Somer/et Aſſizes, 
the Iſue lying on the Defendant to prove the Cuſtom, 
« the Judge reported, that the Defendant produced five 
« very old Deeds and ſeveral other Deeds, which prov- 
4 the Cuſtom 10 incloſe; he alſo called feven Wit- 
e nefſes, three of which proved the Cuſtom of their 
e own knowledge for a great number of Years; and 
carried It back to tradition when they were young, 


© they being very aged perſons : as to the Cuſtom, ſome 
(( "of - 
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| © of them ſaid, that while the Lands lay unincloſed, 


* Owners of ſuch Lands had a Right of Common with- 
* out fint z but that after any of them bad incloſed bis 
Land, ſuch perſon bad no. Right of Common in t be 
0 * ſaid Fs or either of them, 


„ Another Witneks lid. if 6 Man incloſed al hi 
© Lands he loft his Right of Common zotally ; but if 


* he left only an Acre unincloſed, he enjoyed his Com- 


&© mon juſt. os before without ſtint : ſeveral other old 
1 Witneſſes ſaid the ſame; and on this the Defendant 
« reſted the Cale ; whereupan the Fudge was of Qpinion, 
* that the Defendant had not proved the Cuſtom ; which 


© he ſaid was intire : that ſeveral of the Witneſſes had 


te proved, that if a man incloſcd nineteen Acres out of 
e /wenty, he might put in as many Cattle on the un- 
re jncloſed as he had done before: and therefore he told 
* the Jury, he thought the Defendant had not proved 
te the Cuſtom intire: and that if they believed the Land 
« jncloſed was diſcharged and freed from any perſon 
te having a Right of Common therefrom, they ſhould 


find for the Defendant; if otherwiſe, for the Plain- 


© tiff - they found for the Plaintiff 


« A New Trial was moved for miſdirefion ; for that 
* the Cuſtom to incloſe was clearly proved; and that the 
© Right of Common before Incloſure was for Cattle 


tt Jevant and couchant on each perſon's unincloſed 


© Lands: and that this was net in [ſue, but admitted 


700 


Continued. 

on the Pleadings; that the Right of tecleſare only 
« was in Iſue, the other reſpecting a Bar of any 
future Right of an Owner fo incloſing, to com- 
% mon' or unincloſed Lands, being only a legal 
« « conſequence : and that no ſuch thing as Com- 
mon without ſtint can belong to Land; but only 
te Common for Cattle levant and couchant thereon: and 
«* when the Land is encloſed, it is freed and dif- 


charged from any Perſon' s former Right to common 
© thereon. 


And to this the whole Court agreed: and ſaid, the 


| & Parties admitted on the Pleadings, Common for Cattle 


«© [evant and couckant ; the Cuſtom to incloſe; and 4hat 
„Land while incloſed is free from Common: that the 
« third is a conſequence of Law, and needed no Proof, — 
« that a perſon inCloſing excluded himſelf from Rigbz 
* of Common in any of the unincloſed Lands :—and thar 
« any Judgment upon this Record, could not be a Bat 
« to any other party who might claim Common in theſe 
Fields without Levancy and Couchancy, 


ce That the Verdict muſt be ſet afide for the mi/- 
« direction of the Judge, and a New Trial granted. 


t For other Inſtances ſee the Caſes already inſerted 
in this Treatiſe, and here cited in the Margin“. 


£0: | | Of 


- Witnelies (de- 


. mitted, the Court 


- prove the For · 


from his den 
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* Foxcroft v. 
$at:erthwaite; 
Hil. 33 G. II. 
Burr, Mausf. Ts 
931. 
Morg. II. 275. 
—92. Vide alſo 
where refuſed. 
Wright ex vim. 
Clymer v. 
Littler et al. 
HL. Burr. 
Mansf. 1244 
where on 2 Queſ- 
tion of Forger 
of a Will the 
Evideace of 
Mary Vifor, , 
ſiſter to one of 
the ſubſcribing 


ceaſed) of that 
Will was ad- 


being of Opi - 
nion it was 
right'y admit- 
ted; not as di- 
re Evidence to 


gery, but as 
diſcrediting, 


Declaration ſo 
proved, the 
Proof reſulting. 
from the Sub- 
ſcription of that 
Witneſs. 

FA. Jupras 

p- 522—4 


ee 
et Coifcs v. 
Norton II. 
Morg 309—12 
Oſcvald et al. 

Kr. v. Le b, 
1 26 G. 1 1. 
T. R. I. 170. 
in which laſt 
Caſe it was held 
that teſs thaa 
twenty Years 
non-payment o? 


Intereſt on Bond 


is no preſumption 
without other 
Circumſtances 


to be left io 2 
11. f 
I. Morg. 3 30. 
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Of Motions fer New Trial for Irregularity. 


T1TLE IX. 
Of Motions for New Trial grounded on Irregularity.. 


Where on the Record there was no Iſue found, the 
« 4militer being miſplaced, it was objected that there. 
«* fore there was no Authority to #ry. And the doubt 
% was what 10 do; for the Jury had been ſworn. And 
8 upon adviſing with the Bar, the Chief Juſtice dil. 
* miſſed the Jury: for he could not call the Plaintiff, 
4 ot ſuffer the Defendant to take a Verdict. 


Par. 2. 
Locality. 


Gf x Action of Covenant was brought for not repairing 
« an Houſe: the breach aſſigned was in Hampſhire and 
* the ue in Berkſpire, on non infregit conventionem : 
« the Plaintiff had a Verdict. 


The Court (except Findbam) held this to be a Mis. 
rial: for that this was a ſpecial Iſſue, in which no- 
thing but no# repairing could be given in Evidence, 
4 which was neceſſarily attached to the /ocality of th 
« Houſe. | 


« And in Debt brought in Middleſex for Rent, if 
© the Defendant plead an Entry before Rent due, 
« whereby he was held out from the place in which 
« the Land held was; to wit, in Hertfordſbire; and Iſſue 
te be taken thereupon and tried in Middleſex, if a Ver- 


« dict be for the Plaintiff, this is a Miſ-trial, A d 
; .,. 66 an 


o 
: 
? 
. 


e 


Jad cent 3 


And if the Party roland in London on Treſpaſs, be V. Shillng v 
« cannot give in Evidence the ſeizing of an Houſe in 4 76. I. 
« the Eaft-Indies : for this is local, and he cannot be re- . 6467 
ie te ſtored to the poſſeſſion by a Judgement in Eng- | 
4 «land. 
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+ And it is thus in the Caſe of Dewey, | * c 9 

| Keilw. 202, 1 

K 9 Time. | N 

f « If the Venire be made returnable on a day ſubſe- Nr f. K 

« quent to the Aſſizes, this is ſuch an Irregularity 2 Jo gg 1 

« which will be a Ground for a New Trial. And it 2 15 

i was ſo reſolved on the Authority of the Caſes in the 2. Bede. 1 

« Margin. | Dale. Holmes, 3 

725 7 4 

£ 1 5. 

d |  Prafiice. Nt 
: « In an Addion for unliquidated Damages, as for ue. Gabe v. 


- Williams. 


6 gligence, againſt an Attorney, in not entering up a L 27 G. III. 
E « Judgement againſt a - Debtor of the Plaintiff by * 
which the Plaintiff loſt his ſecurity, it is irregular to 
„ « take an Order for paying Monty into Court: but 
e * where this is done after Plea pleaded, and the Agent 
of the Plaintiff takes the Money, he waives the Ob- 
te jection; and is conſequently concluded from taking 
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4 « Advantage of it: and if he has a Verdict for no 

. more than the Money ſo paid into Court the Ver- , 10 
„ dict is liable to be ſer aſide, though there is no- * 
- | © thing for a New Trial, But of this more in its pro- q 3 
1 162 | Net I; 
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n 
M. 18 G. II. 
Bames 431. 


Yoytheby v. 
Day, et al. 
H. 7 G. II. 


Baracy 1544 


ThermoVn v. 
Cole. 
. 3 W. III. 


2 Salk. 646. 


Not for @ flight Ground of Irregularity in the Venire.— 


Nor where the Merits bave been tried hong: 150 Terdig 
1 „ except in Form. | 


Par. 5. 
2 for a + flight Ground of ae in the Venire, 


7 After a verdict agreeably to the Merits a flight 
« ground. of Irregularity, will not be permitted: ax 


Henry for Harry in the Chriſtian Name of a Juror, 


t where the perſon legally nal. was en 


66 ſworts 


"S:.4 I STE TEES OF Oh 


7Vor * tbe Merits hav? been ſried and the Perdia 3 10 
right, except in Form. 


* 


« As if there be an Action of Treſpaſs for cutting 
*© down and carrying away twenty trees of the Plaintiff's 
« apd the Defendants juſtify as for Efovers to twelve, and 


* plead not guilty as to the Remainder, and the Plaintiff 


G6 Jiſprove the ſpecial Juſtification, but give no Evidence 
on the other Plea on which the General Jſue was 
«« joined. If the Jury find generally for the Plaintiff 
“with Coſts, though they ought to have found fot 


him on the Iſſue taken upon the ſpecial Plea only, 


* and acquitied the Defendants on the other, yet if 
the Damages be not exceſſive, or other cogent rea. 


* ſon be ſhewo, che Pefendants will not obtain a 
4+ © New Trial, 


elf the Defendant appears and makes „e he 
& ſhall not er a New Trial for want of Notico. 
| nen 


. 
* 
1 
© » 


i Verdict obtained by him for 16 J. ſhould not be „et 5100-1 


i the Defendant, who paid for them by a promiſſory 


When the Cauſe came on to be tried; though 
both Parties came prepared to try the real Merits, 


Miſbebavious of the Party. 


11712 X. 


MisBeHAviouR or THE PARTY. 


* 


ts Upon a Rule for the Plaintiff to ſhew Cauſe why a Antertos . 


e gde and a New Trial ordered, upon TRAP * 
1 Co: 


- * : \ | { 


The Caſe was—The Plaintiff had ſold. Goods tO More, BE, | 
Tit p · 

e Note of one Hopley which the Defendant endorſed: | 

* The Plainiif demanded the Money of Hopley, but 

* indulged him with a farther day from time to time 

« till Hopley broke. | 


he The only diſpute between the Parties was, which 
* ſhould bear the Leſs of the Note. For if the Loſs 
* ought to fall on the Plaintiff, through his negle& or 


2 indulgence | in giving farther credit to Hopley, he was 
te jn effect paid. 


4 * 


<« There were 490 Counts: one 1 5 Goods fold. 3 the 


« other, againſt the Defendant as wa of the pro- 
t miſſory Note. 


« which ſhould bear the Loſs occaſioned by Hopley's 
* failure, and the Agents of the Plaintiff had the 


463 e 


_ * oy 
—Ü— — ᷑ᷓ¶ u4—— — * 
I 
„ - 
* * 
» 1 


110 5 


©& Note in Cowrt, yet finding, upon their own Evi. 


* dence, that the Plaintiff had repeatedly given far- 


« ther Credit to Hopley, they reſorted to a Trick ; and 
e reſted their Caſe upon proving a Sale and Delivery of 
« the Goods; which was never diſputed. The Defen- 
« Jaxt could not produce the Note, it being in the cul- 
tody of the Plaintiff z and relying upon its being the 
<« only ground of the Plaintiff's Caſe, he had not given 
& him Noric 10 produce it, Lord MansFiZLD told 
« them at the Trial it was an improper Artifice : that 
cc no Verdict could ſtand which was ſo obtained. But 


te the Plaintiff refuſed to produce the _ and had a 
cc Verdict, of courſe, 


« It was contended, that the Verdict was 7 gular and 
« the Plaintiff in no fault, for without Notice, be was 


« nat obliged to produce the Note: and that therefore the 
Verdict ought not to be ſet aſide. 


« Tax Cour thought the Plaintiff had taken an 
te unfair advantage; contrary to Juſtice and good Con- 
ae ſcience: That the Rules of Practice muſt be general: 
« but he who abuſed them in a particular Caſe, ſhould 


44 not ſhelter a trick by regularity. The Plaintiff did 


« not want Notice to produce a Note be bad in Court, 
« and which he had laid in the Declaration as bis Ground 
* of Attion. 


2 Befides he took a Verdict for the Price of the 
Goods; for which he had already received Satis- 
; faction: 


- 


Towards the Jury. $291 


Vis faction: TRR EDEN of which was IN HIS OWN 
ar- «© CUSTODY, SUPPRESSED. 


They not only ſet afide the Verdict, but without 
M.  *© Cofts: declaring, that if a party ſhould again ob- 


if. BY * tain a Verdict by an unfair, unconſcionable Advan- 
he © tage, they would make him pay the Coſts“. 


8 « A Net Trial being ordered, the Defendant . a 
Ke & Verdi upon the Merits. 
ut 
Yo Par. 2. 
Towards the Jury. e 

10 c If Evidence be given in to the Jury by the Plaintiff my Halls | 
0 « or his Agent, after the public Evidence in Court and Palm 325. 
Ne e the Charge given, though it be Depoſiticns which have 

« been read in Court on the Trial of the Ine, and a 

« Verdict be for the Plaintiff, it is a ground for ſetting 
= « aſide the Verdict. 
«© c And although this were a Trial at Bar, and it was 
Fe % argued, that it was not neceſſary to make a Record 
Id at of theſe circumſtances as at N Prius, becauſe it is 
id c jn the breaſt of the Court, during the Term, the 
15 te Court ruled otherwiſe; and were unanimous that a 


"d « Record ought to be mad- in this Caſe alſo: and they 
« would not diſpute the Law upon the Point until ic 


« vere recorded; becauſe the Verdict was of Record Li Mee 
3 


— — 


5 ® N1H1L CALLIDITATE STUATIUS. 
. 2 


404 6 - > W208 


\ 


1192 Continued. 


« for the Plaintiff, and that which ſhould vitiate it 
© ought to be Matter of Record: 


8 


And it was adjudged by the three other Juſtices 


« MI 
dc 2gainſt Anderſon, C. J. that the Verdict ſhould be Ill 3 
ö 8 weapon « Ve 
| £ 3 
A ve It ſeemeth the Verdict in ſuch Caſe would not Nl, 
Lp ce have been ſet aſide had ſuch Depaſitions, which had 
— 2 « been read in Court been delivered to the ] * With- ke 
nt Privity of the Plaintiff, ach 
| * « th 
I. Comms If the Jury eat or arink at the expence or by the Wu U 
a © procurement of either party, this is Ground for a New ce tf 
10 Trial, if the Verdict be given for that Party. But 
if without procurement of either party, it is only 
L | <« fineablez (unleſs allowed by Conſent of the Court:) 
7. 6. « bur does not affect the Verdict. | 
4 j re t 
., Ii lame will be the conſequence if either of ||| ©: 
Tir. conn, © the Parties or their Agents ſpeak with the Jury after oh 
WY 60 257 have left the Bar. e 5 
| | | ke 
- « 
* ITLE XI. tt 
MrsBEHAVIOUR or OTHERS; 
&* Mifpehaviour that can not be traced to either of 5 
„the Parties, as interfering Oy or indirectly, muſt 


come 


Witneſs. © 


« come before the Court, on very ſtrong and partu- 
« Jar circumſtances, ſo as to give reaſon ſor apprehend- 


1192 


« ing that it has actually influenced the Verdict, other- 


« wiſe a New Trial will not be granted: for where the 
Miſbehaviour is not imputable to either of the Par- 
« ties,. the only Ground for a New Trial is, that the 
Verdict is ſo circumſtanced, as on Public Principles 
« to require being ſet aſide, that Juſtice may be ad- 
u miniſtered pure and unſuſpected. Va 


e In Order to a New Trial an Affidavit was read, 
that a Witneſs declared he had got a Guinea to tell 
« the Truth (meaning as it ſeems that he had laid a 


Wager againſt the party who loſt the Cauſe) ; but 


© rhe Motion was rejected. 


„ 
EsskMTIAL MisBEHAYIOUR OF THE JURY, 


One inſtance of this has been already mentioned: 


* that is, eating or drinking at the expence of either 


party; and another, that of holding private conver- | 


* ſation with either party, or the Agents of either 
after quitting the Bar, and before Verdict: But we 
* are now to treat of Miſbehaviour in the Jury, with- 


out confining it to ſuch inſtances as s refult from the 
* ſolicitation of either party. 


« Affidavit that the Foreman declared the e Plaut beste. 


« ſhould never have a Verdict. whatever Witneſſes he 
* produced, is Ground ior a New Trial, 


« og 


Hundred of 
Hertford, 


M. 8 W. III. 


Salk. 645- 
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A Jer may not 7110 biz own Miſconduf to defeat 1h1 
Verdi. 


80 of Jury ag up on which fide to give 
« their Verdict, or what Damages to give; if over- 

< heard in adopting this Mode of Deciffon. And this 
* though the Verdict be according to Evidence, and 


< agreeable to the Opinion of the Judge on the 
4 Trial, 


* 4 But Aﬀidayit of ſuch Conduct by any of the 


« Jury will not be received ; for they ſhall not im- 
peach their own Verdict by diſcrediting themſelves, 
and giving Evidence of their own Miſdemeanour: 
< but in every ſuch Caſe the Court muſt derive their 
Knowledge from ſome other ſource. It is true there 


ang. © are Caſes in which a contrary Practice has been 


« adopted : but the Principles concerning the Admiſ. 
« ſibility of Evidence in other inſtances; ſeem ſtrongly 
© to ſupport this determination. If a Jury is to be 
allowed to teſtify its own Fraud, in a Matter which 
can be known only to themſelves, who ſhall anſwer 
« that the Fraud is not in the very teſtimony itſelf, 
employed as an expedient to defeat the Verdict? 


And though toſſing up will defeat a Verdict, if 


ec the Evidence comes through a clear and unſuſpected 


« Channel, an agreement among the Jury, that the 
« Opinion of the Majority ſhall decide, will not ; where 
« there is a counterbalance of Evidence : and the ma- 
« jority might probably be in the right: for this is a 


- « yielding to the ſentiments of the greater Number in 


«a doubtful Point, and where the reſt were not de- 


&« cided 


Miſbebaviour in finding againſt Law contrary to the 


« cided in their opinion: and the incorrupt opinions of 
e the greater Part are a fair Reaſon to thoſe who are 


_ © has been now lately ſaid by a great Judge, that the 


1195 
Direction of ibe Judge. 


a not, from the proofs before them, ſatisfied in their 
« own reaſon to the contrary. 


Par. 4. 
In finding againſt Law contrary to the Dire&ions 7 the | 
Juage. 

On a Trial at Bar on an Ifſue directed out of A 
« Chancery upon a Writ of ſcire facias to repeal a Char- = 1c IN 
« ter granted to the Borough of Bewdley, there were Con: f.. 
« three Iſſues: and the Legality of the Election of the . 

« Mayor, and the Acceptance of the Charter, and the 
® Exiſtence of the Corporation came in Queſtion ; de- 
u pending upon ſeveral nice and intricate Points of 
« Jegal Conſtruction: the Jury found a Verdict for the 

Crown generally: contrary to the Opinion and Di- 

erection of the Court on the Matter of Law, 4 
«* Powzs, thought that Trials at Bar being by J., Wieder. | 

u the general Authority at Common Law, while thoſe 45 Ser Il. 
& at Njfi Prius are by ſpecial Commiſſion, and be- Ns 
«* ing much more ſolemn and attended with much 2 F. W. $63. 
a greater expence to the partries, nothing ſhould be 2 wi lute 
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ground for a New Trial after a Trial at Bar, but 24 ang 


« what would make a Jury liable ro an Attaint: But Il. Morg, 374 
| | — 85. 
© the reſt of the CouxT thought otherwiſe: and a 


©& Nzw TRIAL was granted: and we may recollect it 


* propriety of granting a New Trial, may appear more 
ſatisfactorily to the Court after a Trial at Bar than 
a * at 


& at N, Prius; the one depending on the Report of | - 9 

ea ſingle Judge, the other on what is in the imme- -< 

e dizte Knowledge of the whole Bench: but it is ob- 

« yious at the ſame time, that the Reaſons for a New 

« Fyial, after an Inveſtigation of ſo much charge and 8 

« ſolemnity muſt be very ſtrong: 7s however had iſ 4 

« been granted before the Reign of Charles the Second. 

« It was refuſed in a very 3 Caſe on a Queſtion ©} _ 

& of Ufage in a Corporate Election: where the Jury, wi 

| after finding ſpecially by a private Verdict, agreeably * 
Gay x. Croſs, © tg the conſent of the Counſel on both ſides, the next in 
7 Med. 3. © morning found a general Verdi for the Plaintiff, t p 
© without giving their Reaſons; and refuſed to depart & ( 
„ from it. HoLT declared himſelf greatly diſſatis. 
« fied ; and that he laid little ſtreſs on a Verdict ſo cir- 
« cumſtanced : and there are few perhaps who will not 
81. Men. 375+ join in the Quære, whether this Determination were not 1285 
cron. | | *1 

Templin .. *© On Aſumpſit on a Note of Hand for 51. 7s. by 1 4 
a Payee againſt Drauee. The Plaintiff only proved te x 
Il. Morg: 10. the Defendant's hand: the Defendant proved the | 
. <« confideration to be ſmngg/ed Goods. New Trial 75 


« without Coſts. | 4 
| & 
| P ar . 3« | | of 
Other Inftances of a ſubordinate Nature. 
v. det. U. % On a Motion to ſer aſide a Verdif, becauſe after IN N 
2 ce the Jurors were retired, one of them came from the 
3 ns. e reſt to the Attorney of the other ſide, and received 
Niete. © from him a Bundle of Papers, which he carried to the 


L. gk. © reſt, which was alledged on the other ſide to be no- 


„ « thing more than tbe Map of the Premiſſes, whicli || ® 
«the Judge had held! in his hand during the Trial; 
| Lord 


Diner of the Grounds of 4 New Trial for eſſential 1197 
Miſbebaviour of the Jury from 7 1 founded ou other 
: HG: 


4 Lord $31 onion tis that it would depend on Gootman v. 
t this,” whether it were delivered to the Jury by the NM. 16 Car. Il. 
* Conſent of both Parties: and nothing of that kind 1 H. 824 
tf Appearing the Verdict muſt be ſer aſide. % n 


DEE 


« But as Allegations againſt the Condu& of a Jury 9 
& are more eaſily made than contradicted, a New Trial 
4 will not eaſily be granted, where the circumſtances - 
* impute Malignity and | Corruption, unleſs they are ſup- 
ported by proof very worthy of Credit: and in 
* Caſes where the Miſbebaviour approaches nearer to | 
® the Nature of Irregularity merely, a New Trial: for- 7 
% merly uſed to be refuſed, unleſs the Cauſe appeared | 
« endorſed on the return of the Poftea'; that Poſterity Oro: li . 
«in ſceing that a New Trial had been awarded might * Brownl. 207. 
ſee the Cauſe of it on Record, and thence judge of 
te the ſufficiency of the Reaſon: and though now it be 
* ſometimes allowed to make Afedavit of ſuch inferior R. , Lord 


Fitwater on Inf. 
« degree of Miſbehaviour, yet, as we have ſeen, the in Nat. ofaQ 
Warr, T. 27, 


4 roof of 1 ir muſt be very fair and of unimpeached . *. : 


„„ C . os. Ma - ts... th... 


ww TH R 3) Dubs = 


| Par. 4+ 5 
DiſinFion. of the Grounds of 4 New Trial for eſſential 
Mliſbehaviour of the Jury, * thoſe and on 0ther 
Cauſes. | 

e From what has been ſaid and from the Reaſon of 
1 the Thing. i it will be ſufficiently obvious, that where 
t eſſential 


7 
s 
] 
- 
1 


Of Exceſſive Damages. 
ec eſſential and groſs miſbebaviour of the Jury appear 


to have been duely aſcertained, neither the ſmallneſ 


and unimportance to the Public of the matter in li- 


40 tigation, the contrariety of Evidence, or even the 
- 66 conſonancy of the Verdict to Evidence, or the hard- 
_ © neſs of the Action will be a Ground fo ſtrong againſt 


3 5 Prat New Trial, as the Neceſſity of annulling a Ver- 


76 dit ſo founded is for one. 


| TiTLt XIII. 


Or Exce341vs "HI 
e The firſt New Trial of which we have any part. 


ce cular Account was moved on this Ground: the Da- 


e mages were 1, 500 J. for ſcandalous Words: and in 
« particular for calling the Defendant TRayTor. It 


 « was a Trial at Bar. On the behalf af the Defen- 


« dant it was urged, beſides the Damages, that the 


« Jury favoured the Plaintiff; and that it was a packed - 


« buſineſs. How far the Charge of partialiry or cor. 
« ryption was eſtabliſhed does not appear: though one 
« of the Judges in another Caſe alludes to it. And a 
« farther reference to this as the Ground of the New 
« Trial is made in a remarkable modern Caſe. 


* On the other ſide it was argued, that the par- 


« tiality of the Jury was not a ſuggeſtion then to be 
« admitted: and that it would be of dangerous con- 
« ſequence if it ſhould be ſuffered : and that the great- 
« neſz of the damages given, cauld be no cauſe for a 
3 7. | " New 


Fe 
le 


„ New Trial: but if it were, that the Damages were 
« not exceſſive for Words tending to take away the 
1 Eſtate and Life of the Plaintiff, 


« GLyn, C. ].—ſaid, that it is in the Diſcretion 


of the Court to grant a New Trial in ſome Caſes: 


by which is meant a judicial, not arbitrary, Diſcre- 
* tion : and that it was frequent in the Books for the 
Court to take Notice of Miſcarriages of Juries, and 
to grant New Trials on them; and for the Benefit 1 
the People that it ſhould be ſo, 


« A New Trial was granted : the Defendant to pay 
full Coffs; and the Judgement on the Verdict to 
« ſtand. as a ſecurity, for what ſhould be recovered on 
* the next, | 


Par. 2. 


Dameges whatever they are, will be legally Exceſive, if 
the Ground on which they are given is not within the 


Action. Yet this all not cauſe a New Trial where 


the Verdiũ is according to the Merits, 


«If the Jury find Damages on a Conſideration not 


« within the Action, this is a Ground for a New Trial, 
for the Exceſs of the Damages occaſioned by this 
« Miſtake of the Jury: Tet a New Trial will not 
« always be granted on this Ground, if the real In- 

jury ſuffered by the Plaintiff was great; though in 


« {tritneſs the Jury might not be entitled to con- 


« ſider it. 
« Az 
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Continued. 
As where on an Aion of Treſpaſs on the Caſe 
for aſſaulting and beating the Niece of the Plaintiff, 


by which the Plaintiff oft ber ſervice : (an Action 
brought ſeparately by the Niece for the ſame AC. 


* ſault was withdrawn), the Judge“ thought the 
&« Aunt in loco Parentis, and that for ſeduFion of her 
« Niece the Jury were entitled upon the Evidence, 
% under this form of Action, to give ſuch Damages 


as they thought juſt; conſidering the ſituation and 


« circumſtances of the Defendant. The Jury, after 


* conſideration, gave three bundred Pounds. The De- 
« fendant was a Captain in the Militia; the Qualifice- 
90 tion i for rongh is n bundred * "my | 


ce The Judge tha himſelf not dilſatxfied. 


« Tt was 2dmitted the Damages were not exceſſive, 

« if the Jury were entitled to le the nien of the 
" * | 

| & Asnavrsr, ſaid the Court Re and, 

« without giving any poſitive Opinion on the Queſ. 


tion of Law, th: Reſult was, that the Rule ought 


« to be diſcharged. - An Application for a New Trial 
te being to the Diſcretion of the Court, who ought to 
« exerciſe that Diſcretion fo as beſt to anſwer the Ends 
tc of Juſtice. That there does not appear to be any 
cc Ground to ſend the Caſe back to be re-tried on a 
« technical Objection; for the Chance of that Right 
te being done in another ſhape, which had been ſub- 


1 ſtantially attained already. 
2 * On 


s exceſave. 


Whether a New Trial for ekcelfive Damages where be 


| Plaintiff bas obiained a Verdift of Scandalum Magna- 


tum. 
« On the Plaintiffs nee to pay over to 5 


« Niece the Damages, deduftiog the Coſts of the Ac- 


« tion before the Court, and the Niece undertaking not 


to proceed in the Action in which ſhe was Plaintiff, 


« the Rule was diſcharged. 
P | A R. 3. | 


for exceſſive Damages where the Plaintiff bas ob- 
tained a Verdi on Scandalum Magnatum. 


| © The Plaintiff having brought an Action of Scan- 

et dalum Magnatum for theſe Words ſpoken of him (he 
being a Peer of the Realm and Lord Lieutenant of 
« the County) be is an umvortby Man, and acts againſt 
Lat and Reaſon. 


tt The Defendant before the Trial made all poſſible 
te ſubmiſſion, ſolemnly at the ſame time denying the 
« words: after Trial he applied with ſeveral Proteſta- 
es tions of Innocence: but he having once ſaid he 
ſcorned to ſubmit, the Plaintiff for that reaſon re- 
« fuſed to remit the Damages; which were 4000 /. 


On the Queſtion whether à New Trial Sh be granted 


40 And a New Trial being moved, partly upon other 


*« Grounds, as the Credit of the Witneſſes, and the 


«© Negative Preſumption from Perſons of Character 


« preſent at the time, ſwearing that no ſuch words 
« were by them heard, and the inducement of the Jury 
* to give ſuch Damages ſworn to be (as confeſſed by 
one of them) that the Plaintiff might ſhew his No- 
* bleneſs in releaſing them, the principal Reaſon urged 
in behalf of the Motion was, that be Damages were 


4 H cc North 
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. © North C. J., Wyndbam,. and Scroggs were of Opi- 
© nion that no New Trial ought to be granted : and 
that for theſe Reaſons. That this being a civil 
Action the Jury are the proper Judges of Damages: 
< that the Judges could not eſimate the due meaſure of 
©« ſatigfaction in ſuch Caſes: that if the Damages had 
e been ſmall to any degree a New Trial could not have 
« been obtained; neither ought it on account of 
« their greatneſs. 


&« Atkins 7ſt. differed : and es the Court ſhould 
« compare the Damages with the Nature of the Word 
© as they appeared on the Declaration. But by the 
« gther three Judges a New Trial was refuſed : and in 
« general it ſeems to be a Rule now to refuſe one 
« where Damages are given as a compenſation of in- 
« jurious Accuſation, or other diſparagement. It is not 
cc meant that there are no exceptions to this Rule, 

« if Damages ſhould be moſt palpably enormous. 


« However, in a Caſe where the Lady A ſuggeſted 
< that her Daughter was troubled in Mind, and brought 
« an Apothecary to give her Phyfc, bound and con- 
e fined her for two or three Hours, the Jury gave two 
* ;houſand Pounds Damages, and refuſed to aſſign a 

_ « Reaſon for their Verdict: and a New Trial was 
granted. 8 2 | 


« It is difficult to know what to make of this Caſe by 
« reaſon of the imperfe& Statement: but the Ground 
6 on which it ſeems to have gone appears to have been 
« Miſbehaviour of the Jury, or ſamerhing which was 
« conſidered as ſuch. 


; «1, 


* 
\ 


Inſufficient — Material Evidence diſcovered fince 


the Trial, 

e Jt muſt be a ſtrong and clear Caſe, ſuch as may 
« he expected to ſtrike the common ſenſe of Mankind 
« with an impreſſion of the extravagance of the Da- 
« mages: otherwiſe it will be refuſed where the Ac- 
« tion is for falſe Impriſonment, Battery, or any 
« qther Cauſe reſulting ex Maleficio, 


« The Caſes in the Margin exemplify the Principle 
et and Extent of the Rule and the Nature of the Ex- 
ception. T 
| TITII XIV. 

Inſuſſicient Damages. 
This ſhould rather be reduced to the head of a 


Allen et al.E, 
G. 


II. Wilſon 160, 


160 v. 
oney 

M. 4 G. III. 
C. B. 


II. Wilſ. 20g. 
Arthur Beard - 
more v. Car- 
rington et al. 
King's Meſ- 


ſengers. 


E. 4 G. III. 
12764. 


Morzg. 263 
71. 


« Verdis againſt Law; were it not that it claſſes in op- 


« poſition to exceſſrve Damages: for in reality unleſs the 


% Nature of the Aion, as in Debt or Covenant, or the 


« Rule of Law liguidates the Damages, a Verdict ſhall : 


«not be ſet aſide for their ſmallneſs. | 


00 Thus it was refuſed to be ſet aſide | in Scandalum 
6 Mognatum where 12 4. Damages were given for abu- 
« ve and very violent Words, And in another Caſe 
e imputing habitual Fraud to the Plaintiff in his bu- 
te ſfineſs as a Vine Merchant, the Court ſaid it had al- 


« ways been denied to ſet * a Verdict for Smaline/3 


« of the _—_ 1 4 : 
| Tirtz XV. 
Materia! Ebidence diſeavered fince the Trial. 


« Weare 10k at at the laſt Title of this branch | 


X of _ Article of NM] Txt4r : that of material Evie 
| 4Ha. : 


&* dence- 


Ld. GC—_ v. 
Heath 13 


G. II. C. P. 
Barnes, 445. 
Hayward v. 
Newton, M. 6 
G. II. 8. R. 


2 Str. 940. 


1 5 


Men 84 1 
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Ford v. Tilley 
Paſch. 5 Anne. 
B.R. A} 


New Trial. Where the ſue is diene by the Court of 


Chancery. 
i Jence which at the time of the Trial, and without de. 
fault of the Party, was not in his poſſeſſion. 


tt Eſcape was proved by a Wi neſs » afterwards they 


5 « produced the Record of his Conviion for ſtealing a 
Tankard as a ground for a New Trial. The Court 


R. v. Syms 


June 26, 1742. 
2 Atk, 300; 


ez. 358. 
July 26, 784. 


« refuſed : becauſe it was a Trial at Bar 3 and becauſe 
«even had it been a Trial at Nif Prius it was no reaſon 
« for -a New Trial that the Party was not prepared 
© with legal Proof in ſupport of his Objection. In 
* this Caſe the party had attempted to take off the 


| « Teſtimony by interrogating the Witneſs concerning 


* the Crime of which he had been convicted. 


And it has repeatedly been laid down as a General 
« Rule that a New Trial ſhall not be granted for want 
te of Evidence which the party might have produced at 


« the Trial. But if it be proved that endeavours have 


te been uſed which were prevented by force or acci- 
« dent, or that the material Proof | is a new Diſcovery 
< reſulting from ſubſequent circumſtances, this will be 


* x good Ground for a New Trial. | 
e T. XVI. 


N E W 7 R 1 4 1. | 
Where the Iſue is directed by the Court of Chancery. 
« Theſe Iſſues being directed to ſatisfy the Conſciences 


a of the Court, a ſomewhat. greater Latitude has been 
« allowed in granting New, Trials than where the 


5 1 | « Queſtion 


— 


Ee 
wo 


| Venrke HAAS Dr novo. 


« Queſtion i is merely between the Parties on an Ive 
« at Common Law. Yet even here the Party who 


« would obtain a New Trial mult not have met the 
« former with a careleſs. want of preparation. 


: 1 W 88 8 . | : III. Morg. IX, 
There was ſome doubt whether a New Trial were or Ep; one 
properly grantable in EjeZment : and it was held that t 6. 
upon this Iſſue the Verdict not being final a New: Smither Dem. 
e Trial ought not to be granted but where juſtice can 83 n 12 
* not otherwiſe be attained. | uns onſet 

„ 
0 H A P T E R, II. Clayton et al. 
5 Of V EVI FACIAS DE NOVO. Bar: Han IV; 
| DL 2224 
« This properly is granted when the Verdict has morg. ut, 
© been ſuch as will not cvable the Court to give Judg- Ferse v, 
te ment upon it: either for eſſential Informality-in the II 2 la., R. 


oy Proceedings, or becauſe on a ſpecial Verdict the facts 


« found are not ſufficient to put the Judges in Poſſeffi- . way 


c an of the Requilites neceſſary to the forming of their 
6 7 udgment. 


« But where the facts found, and more particularly 
© jn a Criminal, eſpecially if a Capital Caſe, are ſuch 


te upon which legal judgment may be given, a new ve- 


&« ire ſhall not be awarded merely that the Jury may 
te find other Facts which if found would alter the 


« Concluſion” of Law, to the . of the 
Party tried. 


P 1K R. 2. 
Huggin's Caſe. 


bg « Thus where the Verdict was, that John Huggins, 


« OF. 12 C. 1. and long before, and until 1 Jan. 
following was Warden of the Fleet and had the Care 


66 and Cuſtody of the Priſoners; that James Barnes 
„ © Was 
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ee II. 26. 


R. v. T. Hu 
gins. M. 4 8. 
II B. R. 2 Str. 
882. Ld. &= m. 
1574. 

15 Morg. 272. 


VIENIũI FACIAS DE NOVO, 


« the ſervant of Gibbon and ated in the care of the 
« priſoners; and particularly of Edward Arne: That 
« Barnes 17 Sept. 11 G. 1. aſſaulted Arne and feloni- 
4 ouſly put him into a room new. built where he kept 
& him fix weeks, without fire or the neceſſary conve- 
© niences (deſcribing them) for the relief of Nature, 
te the walls being damp and unwholeſome, and the 
« Room byilt over the common-ſewer, and that 
« Barnes knew the Room to be ſo ſituate and unwhole- 
« ſome, and that for fifteen days at leaſt before the 


« death of Arne, Huggins knew the condition of the 
Room, and that by Dureſſe of Impriſonment, Arne 
4 x0 Sept, became fick, and languiſhed till 10 OZ. 
te following; upon which day he died by Dureſſe 


* of the ſaid Impriſonment in the ſaid Room: That 
« fifreen days at leaſt before his death, Huggins was 
< once preſent at the ſaid priſon; and ſaw Arne under 
= Dureſſe of Impriſonment, and turned away; and 
$ at the ſame time he ſo turned away, Barnes ſhut the 
« Door: and that Arne continued in the ſaid Room 
« till he died: Bur whether he be guilty of the Mor- 


* ther of Edward Arne is the Doubt of the Jury: 
$ on which they pray the Advice of the Court; and 


+ conclude in the uſual manner: 


"I 


0 


VENIRE FACIAS DE NOVO. 18207 


It was not doubted that the Facts were ſufficient 
te againſt Barnes, if he had been on his Trial to have 
« convicted him of Murther: the Act charged being a 
« deliberate Act againſt the will of the Party by Force, 
« long continued, and naturally tending to Death, = 


“ But that with reſpe& to the Priſoner the eſſential 
« Circumſtances were not found againſt him : the 
taking the Deceaſed againſt his Conſent ; putting him 
« into the Room, and detaining him ſo long without 
« Neceſſaries. That though civilly reſponſible for the 
« Act of his Deputy he is not criminally ſo : But each 
« muſt anſwer for their own Acts, and ſtand or fall by 
te their own Behaviour. | | 


\ 


| 
| 
| 


« That the only Circumſtance to ſupply the Defect 
« of Proof of active Interference in the Priſoner reſ pect· 
« ing the Dureſſe, is that be ſaw the Deceaſed under be 4 
« Dureſſe and turned away. But that this ſurely can | | | 
« not amount to an Aiding and Abetting. That he | 
« ſaw. him is true: but does not infer he knew ho 
te his Situation was occaſioned, or conſented to the 


'« Continuance of it. 


* 


«© That it is very material the Dureſſe by which this 
e unfortunate Man came to his End was not of a kind 


4H 4 which 


Vaning FACIALS DE Nova. | 


F which could be aſcertained by barely looking in 
upon him; he could not know he was there without 
< his Conſent z he could not, by ſeeing him, know the 
length of his Conſinement; or how long he had been 
&« without the Necefſaries of Life. And no Application 
t. was found to have been made to the Defendant. 


te That the Circumſtances, taken together, were very 
be light Evidence of a Conſent in the Priſoner to the 
* Dureſſe : Though if they were ever ſo ſtrong Evi- 
* dence of Facts they would not have been ſufficient 
1 to ground the Judgment of the Court; that being to 


s determine on Fatts found, and not on the Evidence 
* of Facts. 


ee That it had been objected, the Prifencr although 
te he had made a Deputy, had ſtill the In/peion of the 


** Gaol; and for the Time he was there the Power of 
. the Deputy ceaſed, But to this the Anſwer would be, | 


te that there is no Caſe in Law which proves that the 


* accidencal Preſence of the Principal amounts to a Re- | 


« vocation ; for that it ought to be conſtrued ſuch a 


te coming as ſhews he intended to take upp himſelf | 


de the execution 8 che Office. 


« That it had been likewiſe contended, that in many 
_ * Caſes, a Perion abſent when the Murther is commit- 
& ted may, notwithſtanding, be an Aider and Abettor. 


* 


But 


- 


4 
- 
2 


VeniRe FACIAS DE. NOVO, 


« But in theſe Caſes (as that of leaving a Child in a 
« Hag He, or a ſick Man in the Cold, or laying poiſon) 
« the Perſon abſent did the Act which was 11 oc- 
66 caſion of the death. 


That in another Claſs of Examples it has indeed 
« been ruled to be Murther where a Perſon ſuffereth a 
* miſchievous Beaſt to go abroad which killeth a Man. 
« But that this Caſe is laid, down too generally in the 
« Books 3 and cannot be underſtood if the Beaſt ſhould. 
& break out without his Knowledge or Conſent, 


« ſideration, by the Counſel forthe Crown, that fince 
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Staunf. 17. 
Crompt, 24. b. 


That it had been objected, in the Caſe under Con- R. v. Oneby. 


« it was not neceſſary to find Malice, it would not | 


ebe more neceſſary to find the Priſoner's conſent. 


ce But Malice is a Conclufion of Law reſulting from 
« legal Conſtruction, and has always been implied from 
te the AZ of the Party. Conſent is that Act of the 
« Mind * from which in this and ſimilar Inſtances the 


* Implication of Malice mult reſult: and therefore it 


te muſt be found by the Jury; and can not be ſupplied 
te by intendment.“ 


* 


1 


— — 


# The Words between theſe Marks «* ** are inſerted to carry on the ſenſe, - 


That 


VenirE FACIAS DE Novo. 


« That for theſe Reaſons the Court was of Opinion 
© that upon the Verdict the Priſoner. was not guilly of 
* the Murther of Edward Arne. 


e But that upon the Argument a Difficulty had 
« ariſen what the Court ſhould do in this Caſe. 


 « This Difficulty would beſt be ſolved by conſider- 
Ling, © whether the Verdil were an uncertain Verdict. 


22. If it were, whether the Court ſhould diſcharge 
ce the Priſoner or award a Venire facias de novo. 


< That as to the laſt Point it was obſervable, that no 

<« inſtance could be produced where in a criminal Caſe 

« jt was ever done for a Fault in the Verdict itſelf. 

« ArundePs Caſe was for a fault in the Jury Proceſs : 

e and in the Caſe cited there was no Verdict ; for the 

0 Judge diſcharged the Jury, becauſe a Verdict was put 
ce into their Hands before they left the Bar. 


« And in another Caſe, though the Verdict was ſo 
« yncertain that it was impracticable to determine 


« either Way, for want of finding who gave the firſt 
| | ws blow. 


cc 


te 


VENIRE FACTAS DE Novo. ! 1211 


« blow. Hor 7, C. J. was ſo averſe to a Venire de novo 
G« chat he himſelf took an Exception which quaſhed 

the Indictment; in order to put it into a Pet TY 
an. 115 


* $146.42 24 1 ot 


4 _ > 2 2 py 2 


& But that, whatevever might be the determination 

« of the Court when ſuch a Point ſhouid came properly 

4 before them, it would be unneceſſary to be oonſi lered 

« in the Caſe in queſtion : becauſe as to the other 

* Pgjnt, they were all of N that che Verdict was 
4 NOT incertain. $0 ee ©.) 


« That there was no Incertainiy as to the Facts found: 
« the only Fault was that the Facts ſo found were not 
« ſuch as would amount ro Murther. And of this 
« the Conſequence could be only, that the Defendant is 
. 0 not guilty of Murt ber: for it would be endleſs to ſend 
: © it back to a Jury till they have found Facts ſufficient 


; to make it Murther z beſides it's being contrary (o | 
Law, to ſubject a Man to a ſecond e of his | | 
1 Life. 
| That it would have been a material Circomſtance Poonam 
ſo in the Caſe of Planer to have found that the Fuzee + 
" I * was diſcharged at the King's Officers : but the Jury 
ſt « were /ilent as to that; and the Court ſaid, hey could 


not 


- % ' 
KY 
* 
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e not take the Fact to be fo upon bare Evidence of the 


Kel. 66, | 
Rv. Thompſon, 


Fact: and they proceeded to give Judgement as if 
the Fuzee had not been diſcharged againſt the King's 
< officers z without ſending it back to a Jury to find it 
« poſitive by one way or the other. 


So in the Caſe of the Indictment for Hig Treaſon 


in aſſembling and pulling down Houſes of i, Fame 5 


«the Verdict was /fiient as to Green and Redell whether 
« aiding and offifting - and this, ſays Kelynge, being a 


* Matter of Fat which ought expreſsly to be found by 


« the Jury, and not to be left to the Court upon any 
« colourable Implication from their being preſent, they 
tc too were diſcharged, without ſending it back to the 
Jury for their farther Opinion as to the Fact. 


« And in another ſpecial Verdict where it was found 
« that Thowpſon and his Wife were fighting, and Dawes 
« endeavouring to part them, was killed by Thompſon ; 


e it not being found that Thompſon knew Dawes intend- 


« ed only to part them, it was held Manflaughter with- 
« out being ſent back to the Jury to be certified con- 
* cerning their knowledge. 


« That 


at 


Vʒ uE FACtaS DE NOVO. 


« That theſe are Cay direfly in point as to this 
« head: and Plummer s the more obſervable as being 
« after the Caſe of Kate; wherein Hol. r C. J. had this 
# point dee hls confideration. 


« The Court accordingly being of Opinion db the 
Verdict as ſufficient to found a Judgmenr, their 

judgment was pronounced, that the Priſoner, was 
not Guilty and therefore muſt. be diſcharged. 


** 


te If there are ſeveral ine and, a * 8 imper felt 
« 2g to one a venire de nov ges to all. 


a 


N 
« So if there are ſeveral Defendangs th an Action. 


by 4! "0 


o I. ſeems to have been much *doulke "whether, 
« when a Cauſe had been removed. by Erbes Venire 


* de Novo could be granted: and inv manner.” 
« But it is now fully ſetiled, that it can What the 


« Court from which it was removed ſhalł U directed 
. * the Court of A to award ſuch/ e, 


\ 4 : v» vey a7. 
4&#K - 
_ * * 
3 2e 4 ot 
Wo 
*. 4 
5 * 
N * 
4 7 
2 9 * 
4 . 6-9 - 
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Gr 722. J. * 


2 Cro. 627. 


Grant v. Aſtle. 
Tr. 21 G. III. 
Doug]. 696. 


Caſker v. Wells 


5 
N | 


1214 5 DzMuRRER To Evibencs. 


CHAPTER III. 


On DxMunRER to Evipence. 


L.N.P. 


- 28 2 iz, © The preceding means ſuppoſe a reference to « 
1 


« Jury: but there is another Mode: which reſting on 
tothe exception to the competency of the Evidence 
„admit the Fass to which that Evidence is applica- 
te ble: and this is called a Demurrer to Evidence. 

* It has become leſs frequent as the granting of New 
« Trials has prevailed: and in criminal Cafes it is in 
general much too hazardous to be __ by the 
« defendant. 


Toy od «© Where thee is a 1 to 2 the Aſſo- 

Pemberton C. J. ©* ciate is directed by the Judge to take a Note of the 
« Teſtimony ; whiclf is ſigned by the Counſel on each 
, ſide: and thus the Demurrer is affixed to the Poſtea. 


Fitzharris v. « A Demurrer to Evidence will not avail the party 
— «© where an Arreſt comes in Queſtion and the Demur- 
« rer is taken for that the Plaintiff did not produce the 
« Writ: for the Demurrer virtually confeſſes the 
« Writ; the Arreſt being matter of Fact, though to be 
proved by Matter of Record; and the Jury might of 
© their own Knowledge know there was ſuch a Writ: 
« and by the Demurrer all Matters of Fact are con- 
« feſſed which the Jury could have known of their 
< own Cognizance. 


Cc | - P * ' * * | 
8 On a Demurrer to Evidence nothing can come in 


kn Queſtion but whether the Evidence was or was not 
29 


A. in D. P. proper to be left to the Jury: and the Judgment is 
6:8 accordingly, that the Evidence is or is not ſufficient to 
te maintain the iſſue joined. 

« On 


«Y 


Burt. or Exczr ions. 1215 


« On a 1 to Evidence the Courſe uſually is Salk. 234. 
«& to diſcharge the Jury without more enquiry, and for 
« a writ of enquiry to be executed afterward. But 
« they may find conditionally, accord ing to the form 
«of a ron verdi. 


= ; 


| It the Matter of Law be clear the Court is abt R. s Roll 11 
« bound to admit a Demurrer O 


If one demurs properly the other ought to join: 5 Co 106. 
60 except in an information at the ſuit of the King or 
« other ſuit by him, the King himſelf is not-bound to 


join in demurrer ON the Judge directs the J 7 to find 
« ſpecially, 


« But the King may demur for Evidence given for » Pl. Comm, 4. . bp 


« If the Judge admit for Evidence that which is not 
« the Remedy of the Party is not by Demurrer to the 
« Evidence but that which now remains to be r men- 
** tioned, a Bill of Exceptions. 


Of The Remedy, © 
Agtinſt Evidence admitted contrary to Law, 
BY BILL OF EXCEPTIONS. 


This Remedy is ſecured by the antient Statute 23 k. I. c. 31. 
7Y 1 8 by which if any one impleaged before any of 
(0 the 


Salk. 288. 


Bridgeman v. 
Holt, Row. 
Pail, Ca. 120. 


. Brut. or Excxyrins; 

te the Juſtices doth allege an Exception praying that the 
« Juſtices will allow it and they do not allow it, if be 
te write the Exception and require that the Juſtices will 
& gut their SEAL, the Juſtices ſhall ſo do: and if one will 
« not, another ball. And if the Jury, on Complaint made 


ef the Juſtices, cauſe the Record 10 come before bim, and 


« zhe Exception be not found on the Roll, and the Plain- 
« tiff ſhew the Exception written, with the ſeal of 4 Juſ 
« tice, the Juſtice hall be commanded that he appear at a 


« Jay to confeſs or deny bis ſeal. And if be cannot deny 


ic bis ſeal they ſhall proceed to Judgment according to the 
cc ſame Exception; as it ought tobe allowed or diſallowed, 


&« It is neceſſary to tender the Bill of Exception at 


« the Trial: but it is not neceſſary that it be then 
60 drawn up in form it is ſufficient if the Subſtance be 
cc reduced to writing while the thing is tranſacting. 


If the Judge allow the Matter to be Evidence 
„though not conclufive, and ſo refer to the Jury, no Bill 
« of Exceptions will lie for the Rejection of ſuch 
« Evidence. 


« A Bill of Exceptions ought to be upon ſome point 
« of Law on the Iſſue or tending to the Iſſue, as a Chal- 


e enge: And if the Bill be tendered and the Excep- 


tc tions are truly ſtated, then the Judges ought to put 


« their 


4 


BiLt or ExctPTtoNs: 


« their Seal in teſtimony that ſuch Exceptions were 
te taken at the Trial: otherwiſe if the Bill contain 


« Matters untruly ſtated, or in, which they were not 
te over- ruled. 


c A Bill of Exceptions is not to draw the whole into 
« Examination again; it is only for a ſingle Point: 
« and the Truth of it, like other Matters of Record 
ce js incontrovertible : after the Bill is ſealed, the Ad- 
“ yerſe party is concluded from averring the contrary, 


or ſupplying an Omiſſion in it. 


« If the Judges refuſe to ſign the Bill, the party ag 


« grieved may have a Vrit by the Statute command- 
«ing the ſame to be done: it recites the form of the 


Exception taken and over-ruled : and ſubjoins z wwe 


* command You that if it be ſo, then you ſet your Seals: 
« If it be returned that it is not ſo, an Action will lie 


« for a falſe Return: and if found to be ſo, Damages 


« will be given, and a peremptory writ.” 


TITLE IT. 


Whether a Bill of Exceptions may be tendered in crimi- 
nal Caſes. 


“In the Caſe of Sir H. Vane, who was indicted for 
« High Treaſon, the Court refuſed to fign a Bill of 
Exceptions: becauſe they ſaid criminal Caſes were not 
e within the Statute; but only Actions between party 
e and party. . 


* In Treſpaſs * it has been allowed: and in a cele- 


<4. brated modern Caſe, of the Meſſengers acting under 


« General ſearch Warrants, and in an information in 
te the Nature of a 2uo Warrants: but in Treaſon or 


« Felory it is held to be excluded, 
You: III. 4 1 | « It 


127 


t Leon. 5. 
Ld. Paget *. 
Biſhop of Co- 
ventry and 
Litchfield, 
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2 Ventr. 366. 


R. V. Inh. of 
Preſtonhill. 

E. 9 G. II. 
Burr. Set. C. 77. 
26 May 1736. 
$tr. 1040, 


Lamb. 2. 13. 


BiLL or Exc ETTIONs. 


ce It has been allowed dn an Information in the Na- 
te ture of a Quo warranto.” 


Par. 2. 


Where it doth not lie on account of the Nature of the 
Juriſdiction. 


It hath been determined that it doth not lie to the 
ti Quarter Sefſions,.* And on this general Reaſon : that 
« jt will not lie where a H/rit of Error doth not. There 
« is ſo much learning in that Caſe it merits quoting 
te at large.” | 


Two Juſtices made an order for the Removal of 
Mary, Mariba and Jobn, the children of Thomas Har- 
"0 deceaſed, from the Townſhip of Dareſbury to 

reſton upon the Hill. And upon Appeal to the Sel- 
ſions they confirmed the ſaid order generally; not 
caring to ſtate any ſpecial Caſe in their Order. 


A motion was made on Saturday, 7th June, 1735, 
to quaſh theſe Orders, which came before the Court 
on a BiLL of Exckr Ti0ns containing a ſpecial State of 
the Caſe, as follows : — 


Exceptions to the Judgment of the court of Quarter 
Seſſions on the Confirmation of the above Order. 


On the Evidence of all the Witneſſes it appeared that 
Thomas Harriſon the Father of the Children, about 
twenty-two years ago, was licenſed by the Ordinary 
of the Dioceſe of Chefter to be Schoolmaſter of the Free 
Grammar School of Dareſbury, and at the ſame time 
became Clerk of the parochial Chapel of Dareſbury, and 


_ officiated in both capacities from that time to the time 


of his Death which happened in April laſt; and for 
14 CT Ig years of the latter part of the time reſided in 


— _ — 


In Notes intended to form In- every where celebrated), there is 
ſtitutes of Seſſions Law by the mentioned an Opinion of Mr. Serj. 
Rev. Arthur Young, L. L. D. Prime, to the contrary, with Re- 
(+ ather of the preſent Mr. Young, ference alſo to Lambard. 

«whoſe agricultural Exertions are | " 


3 | the 


BILL or Exc EPTIORS. 


the ſaid Townſhip of Dareſbury : (though it did not 


appear in Evidence how he was nominated or ap- 


pointed, or that he was licenſed to the Clerk's-Place), 
and it appeared that the Children had gained no Set- 
tlement for themſelves. Whereupon ihe Court was of 
Opinion, That the ſaid Thomas Harriſon gained no Settle- 
ment thereby in Dareſbury: which the Inhabitants of Preſ- 

ton on the Hill humbly zxcrer To, and pray they may 
be received. . Accordingly the ſaid ExcerTians were 
RECEIVED, and ordered by the Court to be filed; And 
thereupon Sir C. D. Bart. and 7. M. Eſq; two of tbe 


ſaid Juſtices, at the Requeſt of the Inhabitants of 


Prefion upon the Hill, SzaLep this Bill, ſitting the 
Court aforeſaid, the 16th day of July, in the eighth 


year of his Preſent er 8 Reign, at e 
Weng. | 


. Upon this Motion a Rule was made to bew Cauſe + 


and upon ſhewing Cauſe the ſingle Queſtion was, 


Whether a Bi. of Exceptions would lie in this Caſe 
to the Court of Qtarter Seſſions. It was argued on 


Monday 17th of Ive mer: when Ld. Harpwicke | 
thought it a Matter of ſuck conſequenee, that he pro- 


poſed having it ſer down in the Paper for further ar- 
gument z which was accordingly done. And on the 
ſecond Argument the Cour delivered their Opinion. 


And in this Caſe Lord Hazpwickt laid great 
te ſtreſs. on the word, IMPLACITATUR : and on the 


Comment of Lord Cox x, that this AZ? dbes extend as 11 tad. 4. 


& well to the Demandant or Plaintiff as to the Tenant. 
te or Defendants i in all Ac Tions real, perſonal, or mixed. 
That he does not ſeem to have had any apprehen- 
* ſion, that i it could be carried fariber : and ſays no- 
| ns 544 3 * thing 
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BILL or Exczrrioxs- 


« thing of criminal Proſecutions or ſummary Proceed- 


That there is no Caſe ever ſince the Statute that 
te can ſupport a Determination of its lying in any other 
« Caſe than thoſe comprized by Lord Cox E: for 
te though there is an expreſſion in Lambard that it 
c does lie to Juſtices of the Peace upon Indiftments, that 
« jg not known in practice, nor authorized by the ju- 
& Jicial Reſolutions of any Court. 


« That in Sir H. Vane's Cafe, though the Indictment 


* was for Treaſon, the Reſolution expreſsly comprized 


« a general Principle: that a Bill of Exceptions does not 
« lie in any criminal Caſes at all; but oxly in Actions 
te between Party and Party. The words are, that the 
« Statute which gives a Bil! of Exceptions does not 
« extend to any Caſe where Priſoners are indicted at 
« the King's ſuit. And Kehnge adds, the Intention 
never was to give ſuch perſons liberty to put in Bills of 
« Exception: for then there would be no Trials of that 
Nature ever diſpatched in any time. 


On the Remark that it would be ſtrange the Lay 
<« ſhould allow this Advantage in the Caſe of a pro- 
ce perty of two pence, and not where Life may be con- 
« cerned, Lord HARDwWIckE obſerves, that there are 


« many inſtances where the ſame Advantages are not 


« allowed in Caſes of Life which are in Caſes of pro- 


« perty: Not Counſel to matter of Fa#; not Writ of 
& Error, without leave of the Crown: and that how- 


ec ever harſh it may ſound, fo the Courſe has con- 
« ſtantly been in theſe points. And that it ſhould 
cc ſeem no Lawyer ever apprehended it would lie in 
7 capital Caſes: otherwiſe there would never have 
« * wanted Precedents of it at the Old Bailey. And that 

2 indeed 


BirL or Exeze* ions. 


« indeed though no direct abſolute Judicial determi- 
« nation appears to have been given on that point, it 
ſeems that a Bill of Exceptions will not lie in any 
« criminal Caſe, 

That Lord Raymond doubted of it in the Caſe of 
« Bunts which was for a Libe!: and it was obſerved 
« then by his Lordſhip that with reſpe& to the Caſes 
« of Informations in the Exchequer they are ſuits by the 
« Crown for the Recovery of che King's Debts. —And 
«© that all the Proceedings cited in ſupport of the Bill 
«of Exceptions (Lord Har pwickt added) are con- 
« ſidered as the Civil ſuits of the Crown. f 


But that whether it would lie in a criminal Caſe 
* or not, no Authority was ſhewn that it would lie in 
& a Caſe of ſummary Proceeding. If it would, it tnuſt 


e equally in ſummary Convidtions: and thus, much Delay . 


« and Expence would be introduced, the two Evils for 
the avoiding of which ſummary Proceedings were in- 
« ftiruted., That, however, this Caſe is a great deal 


« ſtronger than that of ConwiFions: the Proceedings 


« in this not being of Record: and therefore they did 
e not, (before the Alteration of the Law) require to 
te be inrolled in Latin ; being a mere exerciſe of autho- 


« thority by the Juſtices by way of Order: a Writ of 


* Error conſequently not lying; which is one of the 
te ſtrongeſt Reaſons why a Bill of Exceptions ſhould 


c „t lie: ſince neither can be uſed in the Court in 


te which they are tendered: For which reaſon, on a Bill 
© of Exceptions in the Traro Caſe, it being a Trial at 
« Bar, a Writ of Error was brought. That this ariſes 
© alſo from the words of the Statute z which refer to 
« a Complaint againſt the Judgment of the Juſtices : 

| 413 « but 
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Liverpool, 
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I. M. P. 376 
2 Ley, 236. 


M. 1 A. B. R. 


BiLL or EXCEPTIONS; 


but in a tertiorari, which removes an Order, there 


ois no ſuch Complaint... 


That where an Appeal is from the Chancellor on 
te the Petty Bag ſide, this is an Appeal from a Court 
of Common Law; and the Chancellor is there a Judge 


% within the meaning of the Statute : as in'the Liver 
"” pool Caſe. 


- «© Bute the Jullices at Gao being Judges of the Fatt 
© as well as of the Law, it is impoſſible to ſay 


what they believe or diſbelieve of the Evidence: 


< and therefore the Foundation of a Bill of Exceptions 
90 Fails. | 


«« The Rule accordingly was, That upon mature on 
* liberation it was ordered, That the Order of Seſſion be 


- PL e the Court being of Opinion, 1 0 no Bill ef 
17 lay in this 8 uſe,” 


Par. 3. 


Advantage of Bill of Exceptions regularly taken on Writ 
of Errer, 


« Though ſtrictly the party can only Nags . 
tage of his Bill of Exceptions on a Miit of Error, 


« yer where the Action has been brought in the Court 


te of King's Bench, that Court, to prevent delay and 


* expence, has ſome. times examined ns matter be- 
* fore e) udgment.” 


Par. 4 
| New T; rien now tbe more uſual. Reſort, 


« But now, unleſs materiai Reaſons render it of im- 
© portance that the Objection ſhould be. ſolemnly on 
& Record, if the Judge over- rule a Matter in Evidence 
« which ought to have been admitted, the application 
& for a New Trial upon that Ground is the ufual 
* Reſort.” 


Or 
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CHAPTER V. 


Or WRIT or ERROR, APPEAL, REVIEW, 
and REHEARING. 


A Wzrir of ERROR lieth in Cauſes criminal or civil, bar III. 


on which Judgment has been given in a Court of Re- 
cord on Matter of Law apparent on the Face of the 


Proceedings, ſo that no Evidence is required to ſub- 


ſtantiate or ſupport it. But in Caſes criminal it is un- 


derſtood to be diſcretionary, and not of ſtrict Right, at 
leaſt upon capital Attainders, 


Par. 2. 


To what Courts, and where, 


IV. 392» 


It lieth from the inferior Courts of Record into the Anno 1733. 
King's Bench, and not into. the Common Pleas: and it Pref. ax. 


did lie from the King's Bench in Ireland into the King's 
Bench in England: but now by Statute that Appeal is 
renounced, 


It lies from the Common Pleas at Weſtminſter to the 
King's Bench; and from the King's Bench to the Houſe 


of Lords. 


From proceedings on the Law fide of the Exchequer 


to the Exchequer Chamber before the Lord Chancellor, 
Lord Treaſurer, and the Judges of the King's Bench: 


and thence into the Houſe of Lords. From proceed- 
ings in the King's Bench by Bill (except where the King 
is party), to the Exchequer Chamber before the Judges 
of the two other Common Law Courts; and thence to 


the Houſe of Lords; but where the Proceedings are by 


original out of Chancery, immediately to that Houle; the 


dernier Reſort for the Deciſion of every civil Action. 


Error alſo lieth from the Grand Seſſion in Wales to the 


Court of King's Bench, 
* 414 . There 
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Warr or Error, Ge. 


There are other Courts from which Error lies to the 


King's Bench: as the Court of the Marſbalſea; the 
Palace Court: from the Sheriff*s Court in London Error 


lies to the Court of the Huſtings before the Mayor, Re- 
corder and Sheriffs; thence before Juſtices delegated by 
the King, who uſed to ſit in the Church of St. Mar- 
tins le Grand; and thence immediately to the Houſe of 
Lords, » 


Par. 3. 
Of Appeal. 


From the Equity fide of the Court of Chancery the 
Appeal lies directly to the Houſe of Lords, as from the 
Equity fide of the Exchequer : theſe Appeals differ 
from Writs of Error in that they may be on interlocu- 
tary Matter, whereas a Writ of Error is only on the 
final Judgment; they differ alſo in the form of recti- 
fying the Error: for on Writs for that purpoſe the 
J udgment is pronounced by the Court to which the 


Record is removed; in Appeals, the Court below is 
directed to amend its Decree. 


An Appeal alſo lies from the Court of $e/fon in Scot- 
land to the Houſe of Lords. 


An Appeal from the Plantations to the King in Couns 
cil, 


An Appeal from the Court of Admiraliy to Delegates 
in Chancery: and in the like manner from the Court of 
Arches which is the higheſt Ecclefaftical Court. And 
on the Deciſion of the Delegates a Commiſſion of Review 


ſometimes iſſues; bur this is conſidered to be ex gratia, 
not ex debito. 


4 Writ 


Tri. 


WIT or Ex ROR, Ee. 


A Writ of Error could not iſſue to the Admiralty or 
Ecelgſiaſtical Courts: they being not Courts of Record. 


On an Appeal from the Court of Chancery to the 
Houſe of Lords no new Evidence is upon any Account 
admitted; this being a 4% ind! Juriſdiction : which dif- 
fers it from thoſe inſtances where a Court reviſes and 
corrects its own Acts, and of which we are to ſpeak 
next, in the laſt Title of 65 Book. For it is unknown 
in our Law, (though admitted in the Eccleſiaſtical) 
when a ſuperior Court is examining the ſentence of an 


inferior, to examine the Juſtice of the former Decree by u 


Evidence not produced below. 


Par. 4. 
Nevieẽw. 
There remain two other Modes of further examining 


a Cauſe: the one a Commiſſion of Review, when the 
Cauſe has been once heard before the Delegates. 


Par. 5. 
Rehearing. 
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Gilb. Rep. 
155, 156, 
Keene v. Stuck · 


Comm, III. 
454+ 


The other a Rehearing when a Cauſe has once been 453+ 


heard in the Exchequer, Chancery, or the Houſe of Lords, 
and theſe are in the Nature of an Appeal to the fur- 
ther information of the ſame Court, and therefore 
analogous in ſeveral reſpects to new Trials on an Iſſue at 
Common Law. In theſe accordingly New — is 
not excluded. | 
Par. 6. 
Recapitulation. 
It appears hence that an Appeal of Felony, a new 


Trial (or ſpecial Caſe by Conſent) a Bill of Exceptions, 
which 
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which includes in the Record the Evidence upon which 


Error is alleged, a Review or Rebearing, are the only 


Modes in which the Application of Evidence to Fadt can 


be re-examined, or new Evidence introduced, between 
the ſame Parties. It may be obſerved that the Appeal to 
the Quarter Seſſions is in the Nature of a Rebearing : 


- and there conſequently new Evidence takes place: for 


the ſpecial Sittings of Juſtices out of Seſſion are a 
kind of Repreſentation or Effigies minor of the Juriſ- 
diction in general Seſſions: but where Orders are re- 
moved by Certicrari into the King's Bench, this is a diſ- 
tin Juriſdiftion : and if there be any defect of Evi. 
dence, it muſt be ſent back to the Sin, that, if fo 
iaclined, they may re-ſtate it; for the Court above can 


only rectify the Concluſion; the Premiſſes from which 


it is to be drawn muſt be left exactly as returned to it. 


And here it is proper to conclude our fifth Book, 
which treats of the Correction of Judgments: chiefly 
by the Re- trial of Queſtions defectively before tried 
on Evidence rejected which ought to have been ad- 


| mitted, or admitted which ought to have been rejected; 


or where, through Miſ. direction or Miſ-condu&t, the 
Evidence received has not had the force and effect 
which it clearly ſhould have had: or where new Evi- 
dence has been diſcovered, of which as Benefit could 
not have been had before, 


Theſe all kite to general Modes of Trial in the 
erdinary Courſe of the Common Law: the ſubject of 


the next Book will be thoſe which are particular and 
8 
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PARTICULAR MODES 
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8 H1S Book will be very ſhort : conſiſting of 
* ſome few ſingular Exceptions ro the 
« general Rule. This is Evidence Bors du Pais: which 
$ ſhall be tried, not by teſtimony before a Jury; bur, 
«as en fait fingulier, as a ſpecies of Facts exempt 
from the general Mode of Trial, by ſome 1 2892 51 
and appropriate Medium of Proof. 


Theſe are 


; Ordeal. & 4% . 5 
1 Trial by Battle, 1 longer in Uſe. 
3. By Wager ef Law. 
4. Trial by Record. 
5. By Certifcate. 


6. By Inſpection or View, 


The two firſt were in the Nature of an Appeal to 
« Heaven founded on ſuperſtitious — 
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& 6. 
Ex. xi. 10. 


TIA 
Of Ordeal. 

Under the firft, as it is no longer novdfery/ to diſ- 
e tinguiſh minutely for any legal purpoſe, it being now 
* become a point merely of antiquarian curioſity, I 
„% comprize all thoſe experiments by things naturally 
«* injurious to the perſon eſcaping unhurt, from which 
the Proof of innocence depended.” . 


T: 1 F-LYE” IL 
Of Trial by Battle, 


«© The laſt Trial waged by Battle was in the 3 
of Charles the Firſt, But the laſt in an Iſſue at 
* Common Law in Matter of property was in the 
te Reign of Elizabeth. 


« « This Trial was limited to the Court of Chi- 
« valry in Affairs of Honour; to Caſes of Appeal of 
- Felony, and to Iſſue joined on a Writ of Right, 
<* the molt folemn and moſt remote Deciſions in Queſ- 
tions of real. property. And in this the Parties 
<« whoſe property was in litigation had liberty of fight- 
tc ing by Proxy. They fought: with Cudgels; and ſo as 
- © not to render the termination of the Combat by the 

« Death of either probable: but the recreant Cham- 
e pion who loſt the Cauſe of his Principal, by crying 
© out for mercy and pronouncing the horrible word 
* craven, became infamous as one perjured : and never 
e could be put on a Jury; or his Evidence admitted as 
« a Witneſs in = Cauſe, 


"T4 4B Mook: 
Of Tzx1ar by Wxcer of Law. 
* This Trial, founded on the Moſaic | Law, without 


« diſtinguiſhing, any more than that of erdea/ had done, 
« the 


* held ASE | A 
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Of Taz1at by WaoRR of Law. 


« the peculiar Nature of that Government, was appli- 
« cable chiefly to the Action of DAT. Its Riſe and 
« Progreſs, and the Cauſes and Means which have 
« brought it into Deſuetude, may be thus ſtated. 


| Par. 2. 
Origin and Progreſs of the Wager of Law. 
Law-WacEtR was invented by the Clergy to purge 


managed by them that it gave them a greater Freedom 


from Puniſhment than other People. But they ſtill 


pretended to theſe two Rules: that if the Crime was 
manifeſt, they would not allow Purgation; and *twas 
required that the Compurgators ſhould, themſelves, 
be honeſt. From the Clergy it came over into Civil 
Proſecutions : upon this Ground, that if a Man thought 
another of that fair Character that it was fit to truſt 
him with Money without the ſolemnities of a Deed, it 


was but fit he ſhould truſt his Conſcience with the pay- 
ment of it: for there might have been ſuch a ſecret 


payment that the Debtor could not have proved. 


And upon this Foundation it was that a man could 


not wage his Law againſt an Infant: for the Contract 


did not begin on that diſcretionary Truſt which it doth 


when made with a Man of full Age. 


The ſame Law alſo when a Man gives Money to 
another to pay to me: I may charge him as my Receiver: 
and he ſhall never wage his Law: becauſe.the Truſt 
was never repoſed in him by me who am the Plaintiff 
in the Action. | 


In this Invention the Clergy ſeem to comply with 
the Goghic Humour: and whereas in their Trials they 


hg 
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Origin and Progreſs of the Wager of Law. 


had pitched upon a Deciſion by twelve, ſo alſo they 


thought it proper to form this ſham Trial after the 
ſurne manner: and therefore they alſo required twelve 
Compurgators. | 12 


In conformity to the Rule of the Coney Law we have 
alſo ſeveral Caſes. | 


Par. 3. 
ir dere admiſſible by our Law. 


Firſt, if the Crime be manifeft it will admit of 15 
Purgation: And therefore on Debt for Rent on a Leaſe 


for Years the Defendant ſhall not wage his Law: for 


the Reaſon on which the Action ariſcs is from the tak- 


ing of the Profits of the Eſtate in Leaſe; which is 
manifeſt in the Neighbourhood: and therefore the De- 


fendant cannot ſwear as to the payment of the Debt. 


Secondly, another Rule is, that the Purgation muſt 
be made by honeſt Perſons, and Men of unſpotted 
Reputation: which is a Rule carried ſomething farther 
than the Canoniſts would carry ibeir Rule in criminal 
Matters; for the Reputation of the Defendant might 
be blemiſhed in a criminal Proſecution; —® one would 
indeed ſay, muſt, if the Proof againſt him were ſuch 
e that he could not venture to clear himſelf but by 
* compurgation;” —But in Civil Actions, to which our 


Law confined this manner of Trial, they required alſo 


a fair Reputation in the Defendant : and therefore he 
was not admitted to wage his Law who was attaint or 
outlawed © nor was a Perſon ſo admitted” in any ac- 
tion that charged him with any Deceit or Injury : and 
therefore where a Man was impleaded in an Action of 
Deceit or Treſpaſs, with force, he could not wage his 
Law. 


Alſo 


Origin and Pragreſi of the Wager of Law. 1231 


Alſo in Caſe, there can be no Law-wager : becauſe ve 107. 
| the Damages are uncertain: and a Man cannot make 
Oath of paying what he doth not know © whether it 
be“ due or not, or whether he ought or ought not tO pay pinch L. 424, 
it,  ** Executors or Adminiſtrators cannot wage Law. #*5* 
« It cannot be waged againſt the King.” The new Re- 
medy at Common Law and that by Bill in Equity have 
brought it into entire Diſuſe. 


1 Tn TI; 
Of Record. 


9 | « Of Record in enact and how it ſhall prove iel, 


rand what abſolute and tranſcendant Proof it is, we 
% have ſaid 8 already. | 


5 r {ts 
Of Certificate. 


q ee The Trial by Certificate is allowed in fuch Caſes 
> « where, ex neceſſitate rei, or by the Truſt reſulting from. © 2 
« his Situation, the Evidence of the party certifying is 
te the only proper Criterion. For the Court muſt 
de rely upon ſolemn Averment and Information, ſo cir- 
10 e cumſtanced as to give the greateſt Authenticity to 
ch te that which is aſſerted. As therefore ſuch Evidence, 
* if given to a Jury, muſt have been concluſive, the 

« Law, to ſave circuity, permits the fact to be deter- 
0 1 * mined upon ſuch Certificate merely. 


he « Thus if the Iſſue be, whether A. was abſent with 
r || © the King in his Army in time of War, this ſhall be 
© | © ried by the Certificate of the Mareſchalof the King's 
e © Hoſt in writing under his ſeal; which ſhail be ſent 
Oy to the Juſtices. 


Thus, 


e 


—— „ ͤ2Lk— 


of Certificate. 


« Thus, if to avoid "an Outlawry or the like, it was 
© alleged that the Defendant was in Priſon, ultra mare, 
« at Bourdeaux, or in the ſervice of the Mayor of Bour. 
& Jeaux, this ſhould have been tried by the Certificate 
« of the Mayor; and in like manner of the Captain of 
© Calais, while theſe places were under the dominion 
« of the Crown of England... \ 


e The ſame Rule ſeems now applicable to Jamaica, 
* or other parts of the Realm of Britain beyond the 
« ſeas: that, in ſimilar Caſes the Trial ſhould be by 
Certificate of their reſpective Governors. 


* And it ſhould ſeem, that in Caſe of Outlawry, the 
Certificate of the Government of a foreign Country, 
„not being any part of the Dominions of this Realm, 
« would be proper and ſufficient to reverſe the Out- 
% lawry : by proof of abſence : not evaſive for the pur. 
ce poſe of avoiding the ſuit; nor for any cauſe criminal 
« in Law, As ſuppoſe a Perſon abſent on his Travel 
<« and at Mexico; and that a ſuit is inſtituted againſt 
* him of which he had no notice or c path till 
" informed of it by his Friends. 


< It was ſaid alſo, that the Certificate of the Queen's 
« Meſſenger ſent to ſummon home a Peereſs of the Realm 
« was a ſufficient Trial of Contempt in refuſing to obey 
c ſuch Summons. It does not indeed appear clearly 
« that the Party was a Peereſs : as ſhe was the Widow 
<« of the Duke of Suffolk, and had married as it ſeems, 
c Barjue: and if ſhe had no Peerage independant of 
« her former Marriage ſhe was not then a Peereſs, 
« However the Caſe, as an RAI. of a Principle, 
* equally applies. 


| Of Matters triable by Certificate within the Realm. 
« And as foreign Tranſactions are triable by Certiß- 


- * cate in ſeveral inſtances, there are particular Juriſ- 


« ditions within the Realm to which like credence i is 
nnn. ſame Mode of Proof. 


« Thus the Cuftoms of the City of Landon ſhall be 
tried by the Certificate of the Mayor and Aldermen 
« made by the mouth of their Recorder : on ſurmiſe 


1 from the Party alleging it that it ought ſo to be 


* tried z otherwiſe, by the Country. 


| 6 The Cuſtom of diſtributing the Effects of Free- 
« men deceaſed; of enrolling Apprentices z or that he 
ho is free of one Trade may uſe another; or that a 
„ Femme couverte Trader may have ſeparate property 
« and liability, ſo as to be conſidered in reference to the 
Trade as a Femme ſole; theſe and other Points, com- 


« ing incidentally into Queſtion, fall under this Tn" 


tion, and are thus triable. 


sc But if the Gp itſelf be party, or directly in- 
« tereſted in the ſuit, as in Action brought for a penalty 
0 inflited by the Cuſtom, there it ſhall not be tried 
« by Certificate: for the Law will not endure fo par- 
* tial a Trial; but it ſhall be determined by a Fury. 


« In ſome Caſes the Ceriificate of the Sheriff of Lon- 


ic don ſhall be a final Trial; as if in a Caſe of Privi- 


e lege pleaded to be ſued only in the City Courts the 


« Iſſue be whether the Defendant be a Citizen of Len- 


2 * don or a Foreigner. 


<« Of a Nature ſomewhat ſimilar is the Trial of the 

« Privilege of either Univer fity, when the Chancellor 
« claims cognizance of the Cauſe becauſe one of the 
« parties is a privileged perſon. In this Caſe, the 
Ver. III. 4K 


9 Rep. 321 


Hob. 8. 


« Charters, | 


3234 


I. Iaſt. 74. 


« e confirmed by Act of Parliament; direct 


the Trial of the Queſtion, whether privileged or no, 


« to be determined by the Certificate and Notiffcation 
« of the Chancellor under ſeal: to which it hath been 
«* ufual to add alſo an Affidavit of the Fact. But if 


the parties be at iſſue between themſelves whether 
C . be à Member of the Univerſity or not, the Trial 
© ſhall be by Jury: "becauſe the Charters direct only 


* that the privilege be allowed on the Certificate of the 


e Chancellor when the Claim of Cognizance is made 


„by him; and not where the Defendant himſelf pleads 


«his Privilege: So that this muſt be ones to the ordi- 


ve nary courſe of determination. 
i" In Matters of ecciefiatica) es as Mar- 
90 at Orders, Excommunication, theſe ſhall be tried 


by the Certificate of the Biſhop. As if it be pleaded 


1 in Abatement that the Plaintiff is excommunicated, 
and ifſue be joined thereon; or if on a Writ of 


* Dower the Heir pleads, zo Marriage; or if the Iſſue 


R. Abr. 58 3. 


in guare impedit be whether the Church be full by 


* Inſtitution ; or in Matters of perſonalty whether there 
« be a Will or not; or if a Man claims an Eſtate by 
« Deſcetit, and the Tenant alleges the Demandant to 


' « be a Baſtard, theſe being Matters of mere eccleſiaſ- 


* tical cognizance ſhall be tried by the Ordinary, But 
« where the Queſtion is fuch that it may be deter- 
te mined differently by the eccleſiaſtical Court from 
& the Rule of Common Law, the Common Law Court 
« indicates to itſelf the excluſive Cognizince. There- 
« fore where the partics of whom the perſon charged 
&« with Baſtardy is the Offsp ing have intermarried, the 


ce Queſtion, Baſtard or not, ſha!l not go to the Biſhop, 


e but ſhall be tried by a Jury: for at Common Law the 
1 On ly Queſtion will be whe: che the * was born in 
| | 15 * lawful 


4 


- 


Of Mir triable by get within the Realm? 


« Jaw ai Wedlack + but before the Biſhop there hot, 
4 in torme Ages at leaſt, have been a contrariety of 
Deciſion to that of the temporal Court. He would 
« have eſtabliſhed legitimacy wherever thy: parties had 
een proved to have intermarried; though after the 
Birth of the illegitimate Child. Of general Baſtardy 
6 therefore, which depends on the exiſtence of a Mar- 
« riage the Biſhop ſhall certify; but not of ſpecial, 
a . depends on the ime of the Marriage. a 


The ability of a Clerk preſented ſhall be tried by 
« Certificate of the Biſbop: and if the Biſhop certify 
te generally, minus ſuſſiciens in litteralura, he, being pro- 
nounced by ſtatute the Judge of that ſufficiency, is not 
* obliged to aſſign any reaſons: and the Patron of the 
ti rejected Clerk has no other remedy than to apply to 
the Court to write to the Metropolitan to . 
65 . and bis Certificate | is final. 


N « Diſcualification of a temporal nature, if the fat be 

10 admitted whence it is ſuppoſed to reſult, ſhall be tried 
« by the Judges of the Court of Common Law; if de- 
* nied, by a Jury. If ecclefiaſtical, as Hereſy, and the 
te fact charged be admitted, it is tried on conſultation 
* of Divines: who are ſuppoſed, by the courteſy of 
6 Law, clearly to underſtand Hereſy with all its civil 
% Conſequences; of which they had the command for- 
| © merly to an unlimited, and bave even now to an 
et hardly conceived extent. If the exerciſe were equal 
re to the power ſtill left by the Laws, though qualified 
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te by the Times, this Aﬀertion would be felt to be not 


Lextravagant.—If the fact on which the charge of 
** Hereſy is founded be denied, the Trial ſhall then be 
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Of ue triable by Certificate within the Realm. 


* Admiſſion, Inſtitution, and Deprivation of a Clerk 
i ſhall be tried by Certificate of the Ordinary or Me- 
* trapolitan: but Indusbien, being a fact of notoriety 
4 pais, + - 1200p a Fury. Reſignation may 


Of Courts in general the Cuſtom and Practice ſhall 
* be tried by Certificate of their proper Officer. 

« And thus with regard to miniſterjal Ads: as what 
** return was made on a Writ by the Sheriff or Under- 


. Heri; this ſhall be tried only by his own Certificate: 


« but whether the Return ſo made were true or other- 
N of falſe 
« Return, 


Par. 2, 
On Trial by Witneſſes, 


% Next on the Trial by Witneſſes without Jury; 
& which: is. in the Nature of a Parol Certificate. This, 
in the civil Law, is the wniver/al Mode of Trial: in 
* our Law, on tha d Iſſue, it is a fagular Exception, 
For where a party- alleging herſelf a Widow brings a 
t Writ of Dower, and the Tenant pleads that the Huſ- 
* band is. not dead, this being conſidered. as a dilatory 
« Plea is allowed to be tried by a ga 
14 fore the Judges. 


4 So in collateral: as whether the Tenant in a real 
« Action were duly ſummaned; or the validity of a Chal- 
« lenge to a Juror, in civil Caſes: (for in Felony the 


a7 * party may oe, without 1 nd Cauſe but 


ES AT Los 


« Where a Point is thus to be proved by . 
* without Jury, there myſt be ;wo Witneſſes at the 
« leaſt. 


* So Ge 38 io as vs A 2 ng oy | 


. DE. oat 


Of TIIAI by Irsr orion: 


« T aftly, of I»/peFion. And this is where with re- 


« card to ſome point, either principal or collateral, being 
« evidently the Object of ſenſe, the Judges of the Court 
« for the greater expedition, and to ſave expence ma- 
« nifeſtly unneceſſary, ſhall, upon the teſtimony of 
« their ſenſes, decide the Point, 

As, on application to reverſe a Fine for Non-age of 
« the Cognizor, or to ſet aſide a Statute or Recognizance 
« of an Infant, and in other like Cafes, a Writ ſhall 
iſſue to the Sheriff commanding him that he conſtrain 
the party to appear: that on Yiew by the King's 
c Juſtices it may be aſcertaiced whether he be of full 
Age or not. And it is ſaid, that if the Court has 


« any doubt on ĩaſpection it may proceed to take 


« proof of the Fact: as by examination of the party 


s ypon oath of voir dire to anſwer the Truth: or that 


the Court may examine his Godfather, or other per- 


« ſons likely to know the age of the party. 
« But it ſeems that where it is not clear it ought 
« rather to be left to an Iflue in the common courſe 


« before a Jury: and indeed formerly it was tried with 


« 2 ſpecies of refinement rather more curious than 
might be expected from the ſimplicity of our Anceſ- 
« tors, by a Jury of eight: as if more clear than an 
« Iſſue to be committed to a Jury of twelve, but not 
« ſufficiently to be decided without a Jury. | 
In like manner if the Defendant plead in abate- 
« ment, that the Plaintiff is dead and a perſon appearing 
« as Plaintiff denies this plea, the Judges ſhall deter- 
mine by Iaſpectian and Examination whether he be 
« the Plaintiff or not. And in one inſtance even if 
© there bas been Trial by Jury: as if a May be found 


« by. 


9 Rep. 30, 


9 Rep. 31. 


Hardr, 408, 


of Talar by arp grey 
3 an Ae from the Bib, he may come | in 
« perſon into the Chancery before the Chancellor, or bo 
ec hrought there by his Friends to be inſpected and exa- 
* mined: and if upon ſuch view and enquiry it be 
"« found that he is not an Dior, the Verdict of the Jury 
nd all proceedings theteon are inſtantly of no effect, 


e Alſo upon appeal of Maibem if Iſſue be joined 
„ Sbetber it be Maibem or no, this ſhall be decided 


| «þ by the Court upon Inſpefion : : for which purpoſe they 


« may call i ia the Aſſiſtance of Surgeons. 


Kue And by Analogy t to this, on Action of — for 
&«&; 2 Maihem the Court on View of ſuch Maibem as the 
« Flainuff has laid in his Declaration, or which is cer- 
* tified by the Judge who tried the Cauſe to be the 

« fame as was given in Evidence before the Jury, may 
«.encreaſe the damages at their diſcretion: as alſo, with 
the en ee "__ view of an n done 
B. Amn 


r, And ro aſcertain circumſtances e to F par- 


« 8 day paſt the  I»ſpeion of the Almanac has 
been the Mode of Trial adopted by the Court: as 
* whether ſuch a Day of the Month in ſuch a Year 


were a Sunday. For in ſuch Caſe a Jury can be ſup- 


<« poſed to have no better « or other means of Judging 
* than the Court. „ Rey 

And for the Rune Reaſon in criminal Queſtions 

* Reſort to che en way vey as it has more 

; ee 993 +73 5 e * than 


Of Tala by Ixsr E OTIoN. 
than once been, of eſſential. Service in aſcertaini * 


6c the Truth? or Halſebood of Teſtimony. f „ 


As if the Evidence be of 2 Robbery or Murther 
committed at a certain Hour of the Night or Day 


named in a particular Year: And the witneſs being 


« aſked how he diſtinguiſhed the Perſon of the ſup- 
« poſed Criminal, replies, that it was Moon-light; 


« Whether there could be Moon-light at the Hour 


mentioned, or near it, the Almanac is the only cer- 
« tain and unexceptionable Proof. 


« But unleſs the Fact be of ſuch a Nature that the 


« Law, or the common Apprehenſion of Mankind and 


F 


—— 


* [n one of the greateſt and 
moſt diſintereſted of 2 
Bodies that the World has ſeen, 
the advantage of detecting the 
Prevarication of Witneſſes by 
this Reſort has been urged and 
with effefl, as an Argument in 
favour of reducing the Teſti- 
mony of the Witneſſes to Writ- 
ing as an e Reguiſite to 
the Trial.“ But perhaps the ſub- 
ftantial Security is more effettu- 
ally attained. by our Mode 9 

rial : where the Jury uſual 
take Notes in Queſtions of Dif. 
ficulty and great Concern, and the 
Judge always takes them; ſo as 
to be enabled not only to ſum up the 
Evidence in his Charge with 
his Obſervations on its Tendency 
and Reſult (if credited) but to 


make his Report Fit / ecomes 
And where. the Pri. 


neceſſary. 
ſoner not ne this Advantage 
(which the Terror of his Situa- 
tion, his Inexperience, often his 
Inorance, may render l:js avail- 
able) but is permitted to have the 
aid of Counyel to wilt bis Reco/- 
2 


lection; to enable him to point his 


+ Add to theſe at the OId Bailry the ſhort-hand Writer t 
pacliſhed by the Authority of the Cours, 


” 


Dueftions properly; and even to 


make them for him. 


ant on Circumſtances, is preca- 
rious, and in its full Scope has 
been conſidered as a compaſſionate 
Conntvance : + But the other two 
are parts of the regular Mode of 
Trial, though 3 not 
ae e in the exerciſe. To- 
gether they are a flrong Security ; 
combining much, at leaſt, of abe 
Benefits of written Progf, with 
thoſe peculiar to Teſtimony viva 
voce ; combining as much, poſſibly, 
75 the one as can well enter into 
radtice without Prejudice to the 
other, which is the prima 
Proof of whatever does not fall 
under our” immediate Obſerva- 
tion. At the ſame time we muſl 


not confound the Reduction 4 7 


Teſtimony to Writing adopted by 
the National Aſſembly, with De- 
poſitions in Chancery. It has 
eſſential Differences from theſe as 
they nw exit. It more reſem- 
bles them as they were probably at 
their Commencement. 


is latter 
Species of Aid indeed is depend- 


akes Notes which are 


e ee 


Journ. de I 
Am. Nation. 
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Of Ta1ar.by Inne 710. 


Ede Naters of ie Sutjelt oil dot fuer « Doubt on 
« 4 particular Mode of Prooß the general Proceſs of 
« Inveſtigation, 6 by Jury, ſhall 


ain. 


„ And having Auted the Exceptions, which are 
* comparatively few and unfrequent, and are founded 
<< upon, the ſpecial Nature of the Fact, it is proper to 
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